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CONSIDERATION OF H.R. 811; CONSIDER-
ATION OF FOUR ELECTION CONTESTS; AND
CONSIDERATION OF A COMMITTEE FRANK-
ING ALLOCATION RESOLUTION

TUESDAY, MAY 8, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The committee met, pursuant to call, at 1:05 p.m., in room 1310,
Longworth House Office, Hon. Robert A. Brady (chairman of the
committee) presiding.

Present: Representatives Brady, Lofgren, Capuano, Gonzalez,
Davis of California, Davis of Alabama, Ehlers, Lungren, and
McCarthy.

Staff Present: Liz Birnbaum, Staff Director; Charles Howell,
Chief Counsel; Matt Pinkus, Professional Staff/Parliamentarian;
Tom Hicks, Election Counsel; Janelle Hu, Election Counsel; Kristin
McCowan, Chief Legislative Clerk; Robert Henline, Staff Assistant;
Fred Hay, Minority General Counsel; Gineen Beach, Minority
Counsel; and Peter Sloan, Minority Professional Staff.

The CHAIRMAN. I would like to call the meeting to order.

Good afternoon everyone. The first order of business today will
be the consideration of H.R. 811. On May 2nd, 2007, I discharged
the Subcommittee on Elections from further consideration of that
bill pursuant to committee rule 17.

This is a bill that was very important to Chairwoman Millender-
McDonald, as she cared deeply that every citizen of our great Na-
tion should be able to vote, and that every vote should be counted.
I now recognize myself for an opening statement.

Today the Committee will mark up H.R. 811, the Voter Con-
fidence and Increased Accessibility Act of 2007, which amends the
Help America Vote Act of 2002, or HAVA. The bill will require elec-
tronic voting machines to produce a voter verified paper ballot for
every voter. This paper ballot would become the ballot of record in
the event of a recount or audit. The bill would also mandate rou-
tine random audits as prescribed by the National Institute of
Standards and Technology, and preserve and enhance the account-
ability requirements of HAVA. Other requirements are also added
for voting systems.

The Lofgren substitute to be offered today addresses some of the
concerns that have been raised by voting officials, technology com-
panies and other advocates who have previously expressed con-
cerns about this bill. I hope that by addressing their concerns
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through this substitute, we can persuade these interests to support
this vital piece of legislation.

One of the biggest changes from the original bill is that this sub-
stitute increases the authorized appropriations from $300 million
to $1 billion to help States pay for the implementation of the new
requirements.

I would now like to recognize Ranking Member Mr. Ehlers for
his opening statement.

Mr. EHLERS. I thank the gentleman for yielding. As I stated last
week, following the decision to postpone the markup, the additional
days between our last meeting and today’s proceeding have pro-
vided us with an opportunity to review this bill in greater detail.
Unfortunately, the additional time for review has not changed my
perception of this bill. As I have said in the past, I continue to have
deep concerns about H.R. 811. Realizing that time is limited, I will
summarize just a few of them here. Let me emphasize that from
the first time Mr. Holt introduced this bill, I favored the concept
of the bill. The difficulty is in the details.

First the burden placed upon the States by this bill is unneces-
sary, and, by all accounts, unmanageable. Over the past several
weeks, this committee has heard from Secretaries of State, election
experts, concerned citizens and other groups urging us to recon-
sider passage of this bill and suggesting many amendments.

Let me just show you what we have received. I don’t know what
the majority has received. These are letters from State and county
election officials from over 35 States objecting to the bill as it was
originally introduced and are still objecting to the bill, even in spite
of the few amendments that have been made.

They are imploring us not to pass this legislation. The number
has grown since our last meeting and the letters continue to come
in from across the Nation. These are the people who are most fa-
miliar with our election systems, telling us that they simply cannot
effectively administer the 2008 election if Congress ignores their
pleas and forces this legislation upon them.

There are other factors. One of the chief provisions in H.R. 811
is the voter verified paper trail. As I have stated in the past, I am
not generally opposed to the idea of a redundant method of cap-
turing vote totals, but I believe all avenues should be explored to
accomplish duplicate capture of this information—not just paper.

As we all saw in the 2000 elections, in the days of hanging and
pregnant chads, paper is far from foolproof. For example the punch
card ballots are paper and that is what started this whole reform
effort because people were not happy with that. We owe it to the
American public to give thoughtful consideration to what method
of duplicate capture votes would serve them best. I have not seen
any effort by this committee to do that. To resort back to paper
without additional research into alternative technologies that may
be more reliable would be hasty and ill-advised.

In addition, the VVPAT puts visually impaired voters at a great-
er advantage than those with other types disabilities creating an
even larger disparity between segments of the disabled community
and the general public. Intellectual property issues are also an area
of concern, since this bill prescribes that electronic voting machine
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vendors must reveal propriety source codes for inspection by out-
side entities.

Not only will taking such steps compromise the integrity of this
system and put it at high risk of malfeasance, but taking some
drastic measures will also limit the desire of these companies to
continue to develop new technologies and improve their existing
systems.

Common sense will tell you if a businessman is required to give
away his product for free—in this case, the product being the
source code—you have also taken away his motivation to continue
enhancing that product. We would be, in effect, cutting off our col-
lective nose to spite our face if we took away the desire of these
vendors to continually improve their technologies.

Let me also decry the fact that while under HAVA, we worked
very hard between the House and the Senate, with both parties in-
volved in constant meetings to try to work out differences. In this
case, we are rushing this bill through without adequate consulta-
tion between the parties, without an opportunity to hear our con-
cerns expressed and to work with the Senate on this bill.

Another area of concern is the funding request in the legislation
which a number of election experts have said will be inadequate,
leaving taxpayers holding the bill. We have a duty to spend the
public’s money wisely. Using it to implement legislation that the
States have told us they can’t comply with in time for the next elec-
tion, corporations have told us compromises their financial health
and the disabled community has told us puts them at greater dis-
advantage, is reckless.

Finally, we will propose several amendments today that address
weaknesses of H.R. 811, and I appreciate the thoughtful consider-
ation of all the Members of this Committee when voting on these
changes. HAVA effected meaningful change that met the shared
goals of both the majority and minority parties to improve our Na-
tion’s voting system. HAVA also worked very hard with the voting
officials from all the States. I am hopeful we will be able to change
course today and put aside partisanship to achieve our shared ob-
jectives with this bill and many other measures to come.

Thank you.

The CHAIRMAN. Thank you. Are there any other opening state-
ments?

Ms. LOFGREN. Mr. Chairman.

The CHAIRMAN. Gentlelady from California Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman. I would like to thank
Congressman Rush Holt for introducing H.R. 811, the Voter Con-
fidence and Increased Accessibility Act of 2007. As of this morning,
H.R. 811 has 212 cosponsors, both Republicans and Democrats. It
is a bipartisan bill with bipartisan support. Politics and political af-
filiation should not keep us from making the changes needed to re-
store the confidence of our citizens in the electoral process. Our
election process must be open and transparent to ensure public
confidence.

Over the past few months we have held hearings in the Election
Subcommittee that I chair on issues dealing with H.R. 811. We
have heard about problems faced by voters who need machines
with disability access. We have listened to State and local election
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officials with very differing points of view. Some have no problems
with their current voting systems while a majority of others find
that the path to a transparent electoral process is through a voter
verifiable paper trail.

We have also heard from the guys I represent, the geek squad,
as I like to refer to them, about voting systems software. The tech-
nology behind these voting systems needs to be accessible to the
Government entities, academic experts and parties to ligation. That
technology must also be tested and certified by labs that are, in no
way, connected to interested parties.

We have also spent time going through the audit process and the
best ways to count ballots to ensure voter confidence. In the hear-
ings, we have heard many different points of view. I will offer, at
the conclusion of my remarks, an amendment in the nature of a
substitute and will discuss the merits of that during the debate on
that motion, the substitute motion. We have received letters of sup-
port from voting rights activists and countless individuals, and
when our colleague, Mr. Ehlers, held up his stack, I asked the staff
to bring those boxes up and put those on the table because within
those boxes are 185,000 signatures in support of the whole bill, one
signature roughly for every precinct in the United States. Addition-
ally, 20,497 signatures additionally sent in favor of this bill.

We have groups in support of H.R. 811, Common Cause, the
Lawyers Committee For Civil Rights, Vote Trust U.S.A., the Elec-
tronic Frontier Foundation, and on and on. I ask unanimous sup-
port to put the list in record.

We have heard the concerns of State and local election officials
and will try to address them in the substitute, but we cannot let
a flawed voting system continue. I know there are members of this
House who do not feel that we need to make changes in our voting
system.

There are Members who think the best way to go is to leave our
voting system untouched or to provide very vague guidance for im-
provement. While I wish we can just ask that our voting system
be improved and it would happen, history has taught us that this
does not always work. We cannot be faced with more Federal elec-
tions that are fundamentally flawed.

The integrity of our voting system and voter confidence must be
ensured for 2008 and beyond. And H.R. 811 is the first step in
gaining the trust of the American voters and to get that trust back.
So Mr. Chairman, I would be pleased to offer my substitute for con-
sideration and do offer my substitute for H.R. 811 for consider-
ation.

The CHAIRMAN. I thank the gentlelady. Are there any other open-
ing statements?

Hearing no opening statements, the Chair now calls up and lays
before the Committee H.R. 811, a bill to amend the Help America
Vote Act of 2002, to require a voter-verified permanent paper ballot
under title IIT of such Act, and for other purposes.

[The information follows:]
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To amend the Help America Vote Act of 2002 to require a voter-verified
permanent paper ballot under title I of such Act, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 3, 2007
My TIonT (for himself, Mr. ToMm DavIs of Virginia, Mr. WEXLER, Mr. Exax-
UEL, Mr. PETRI, Mr. WoLP, My, LEWIS of Georgia, Mr, LANGEVIN, Mr.
COOPER, Mrs. JONES of Ohio, Mr. (Lay, Mr. Stays, Ms. KapTur, Mr.
ENGLISH of Pennsylvania, Mr. ITasTINGS of Florida, Mr. RassTan, Mr.
MEEK of Florida, Mr. Issa, Mr. CUMMINGS, Mrs. BlaGeERrT, Ms. LEE,
Mr. CastLE, Ms, KinpaTrICK of Michigan, Mr. KvuL of New York, Ms.
CORRINE BrowN of lorida, Mr. Mack, Mr. SCoTT of Vieginia, Mr.
ABERCROMBIE, Mr. ACKERMAN, Mr. ALLEN, Mr. BECERRA, Ms. BERK-
LEY, Mr. Beruax, Mr. BeErry, Mr. Bisnor of Georgia, Mr.
BLUMENAUER, Mr. BOREN, Mr. BoswgLL, Mr. Borcngg, Mr. Boyn of
Florida, Mr. Brapy of DPenngelvania, Mr. BRALEY of lowa, Mr
BurrErreienb, Mrs. Carps, Mre. CarNanaN, Mr. CHANDLER, Mr.
Conex, Mr. Costa, Mr. CosteELLO, Mr. COURTNEY, Mr. CROWLEY, Mr.
Davis of [inois, Mr. LINCOLN DAvVIS of Tennessee, Mrs. Davis of Cali-
fornia, Mr. DEFaz1o, Ms. DeGrTTE, Mr. DELAIIUNT, Ms, DELAURO,
Mr. Dicks, Mr. DINGELL, Mr. DoGGETT, Mr. DOYLE, Mr. EDwaRrDs,
My, ELLsON, Mr. EXGEL, Ms. Esiioo, Mr. ETHERIDGE, Mr. FaTTAH,
Mr. FiLNER, Mr. FortUSo, Mr. Fraxx of Massachusetts, Murs.
GIULIBRAND, Mr. GoxzaLkz, Mr. GOrRDON of Tennessee, Mr. GENE
GREEN of Texas, Mr. GRIIALVA, Mr. GUTIERREZ, Mr. ITALL of New
York, Ms. ILararaN, Ms. [Ierseri, Mr. Iheeins, Mreo IINcHey, Ms,
ITmroxo, Mre. [obpes, My, Honpex, Mr. [oxpys, Ms. HooLgy, Mr, Ins-
LEE, Ms. JACKSON-LEE of Texas, Mr. JEFFERSON, Ms. EDDIE BERNICE
Jonxsox of Texas, Mr. Jorxsox of Georgia, Mr. KagrN, Mr. Kix-
NEDY, Mr. Kinprg, Me. Kixp, Mr. KLEIN of Florida, Mr. KvoemNion,
Me. Laxtos, Mr. Larsex of Washington, Mr. LOEBSACK, Mrs. LOwEy,
Mrs, MeCARTIIY of New York, Ms. MeCorLnuy of Minnesota, My, MeIN-
TYRE, Mr. MONCLTY, Mrs, MALONEY of New York, Mr. MARSIALL, M.
Mariigsoxn, Ms. Matstr, Me. MELANCON, Mreo Miciatrn, My, MILLER
of North Caroling, Mr. GRORGE MILLER of California, Mr. MITCHELL,
Mr. Mornonax, Mr. MooRe of Kansas, Mr. Morax of Virginia, Mr.
Patrier GJ Mureny of Pennsylvania, Mr. NADLER, Mrs. NAPOLITANO,
Ms. Norrox, Mr. OpErstar, Mr. OBey, Mr. OLver, Mr. OrTiz, Mr.
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PaLLoNg, Mr. PasTor, Mr, Pavxg, Mr. PETERSON of Minnesota, Mr.
PRICE of North Carolina, Mr. Reves, Mr. RoTiiMayN, Ms. ROvBAL-AL-
LARD, Mr. RUPPERSBERGER, My, Sarnazar, Ms. Lixna T. SANCHEZ of
California, Ms. LORETTA SANCHEZ of (alifornia, Ms. SCHAKOWSKY, M
Somrr, Ms. Scnwartz, Mr. Scort of Georgia, Mr. SERrRANG, Mr.
SHERMAN, Mr. SUHULER, Ms. SLAUGHTER, Mr. SMiTil of Washington,
Ms. Souis, Mr. Serart, Mre. Starg, Mr. Streax, Ms. Svrrox, Mr
TANNER, Mrs., TarscagERr, Mr. Tavnor, Mr. TIERNEY, Mr. Towxs, Mr.
UnanL of Colorado, Mr. Vax IToLLEN, Mr. Wanz of Minnesota, Ms.
WASSERMAN SCHULTz, Ms, WATERS, Ms. WaTson, Mro Waxaan, Mr
WEINER, Ms. WoorLsey, Mr, Wr, Mr. Wyxy, and Mr. ALTMIRE) intro-
duced the following bill; which was referred to the Committee on ouse
Administration

A BILL

amend the Help America Vote Act of 2002 to require
a voter-verified permanent paper ballot under title IIT
of such Act, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Voter Confidence and
Inereased Accessibility Aet of 20077
SEC. 2. PROMOTING ACCURACY, INTEGRITY, AND SECU-

RITY THROUGH VOTER-VERIFIED PERMA-
NENT PAPER BALLOT.

(a) BALLOT VERIFICATION AND AUDIT CAPACITY .~

(1) IN GENERAL.

Help America Vote Act of 2002 (42 U.S.C.

Seetion 301(a)(2) of the

15481(a)(2)) is amended to read as follows:

«HR 811 TH



“(2) BALLOT VERIFICATION AND AUDIT (APAC-

ITY.—

*HR 811 IH

“(A) IN GENERAL.

“(i) The voting system shall require
the use of or produce an individual voter-
verified paper ballot of the voter’s vote
that shall be created by or made available
for inspection and verification by the voter
before the voter’s vote 1s cast and counted.
For purposes of this clause, examples of
such a ballot include a paper ballot marked
by the voter for the purpose of being
counted by hand or read by an optical
scanner or other similar device, a paper
ballot prepared by the voter to be mailed
to an election official (whether from a do-
mestic or overseas location), a paper ballot
created through the use of a ballot mark-
ing deviee or system, or a paper ballot pro-
duced by a touch sereen or other electronic
voting machine, so long as in each case the
voter is permitted to verify the ballot in a
paper form i aceordance with this sub-

paragraph.
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“(11) The voting systemn shall provide
the voter with an opportunity to correct
any error made by the system in the voter-
verified paper ballot before the permanent
voter-verified paper ballot is preserved in
accordance with subparagraph (B)(1).

“(ii1) The voting system shall not pre-
serve the voter-verifiable paper ballots in
any manner that makes 1t possible, at any
time after the ballot hias been cast, to asso-
ciate a voter with the record of the voter’s
vote.

“(BY MANUAL AUDIT CAPACITY —

“(1) The permanent voter-verified
paper ballot produced in accordance with
subparagraph (A) shall be preserved—

“(I) in the case of votes cast at
the polling place on the date of the
eleetion, within the polling place in
the manner or method i which all
other paper ballots are preserved
within such polling plaee;

“(IT) in the ease of votes cast at
the polling place prior to the date of

the cleetion or cast by mail, in a man-
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ner which is consistent with the man-
ner cmploved by the jurisdietion for
preserving such ballots in general; or
“(IIT) in the absence of either
sueh manner or method, in a manner
which is consistent with the manner
employed by the jurisdiction for pre-
serving paper ballots in general.

“(i1) Each paper ballot produced pur-
suant to subparagraph (A) shall be suit-
able for a manual audit cquivalent to that
of a paper ballot voting system.

“(m1) In the event of any inconsist-
encies or irregularities between any elee-
tronie vote tallies and the vote tallies de-
termined by counting by hand the indi-
vidual permanent paper ballots produced
pursuant to subparagraph (A), and subject
to subparagraph (D), the individual perma-
nent paper ballots shall be the true and
correet record of the votes cast and shall
be used as the official ballots for purposes
of any recount or audit conducted with re-
spect to any cleetion for Federal office in

wlueh the voting system is used.
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“(C) SPECIAL RULE FOR VOTES CAST BY

ABSEXNT MILITARY AND OVERSEAS VOTERS.—In

the case of votes cast by absent uniformed serv-
ices voters and overscas voters under the Uni-
formed and Overseas Citizens Absentee Voting
Act, the ballots cast by such voters shall serve
as the permanent paper ballot under subpara-
eraph (A) in accordance with protocols estab-
lished by the Commission, in consultation with
the Scerctary of Defense after notice and op-
portunity for public comment, which preserve
the privacy of the voter and are consistent with
the requirements of such Aet and this Act, ex-
cept that to the extent that such protocols per-
mit the use of cleetroniec mail in the delivery or
submission of such ballots, paragraph (11) shall
not apply with respeet to the delivery or sub-
mission of the ballots.

“(D) SPECIAL RULE FOR TREATMEXNT OF
DISPUTES WIEN PAPER BALLOTS HAVE BEEXN
SIIOWN TO BE COMPROMISED.—In the event of
any inconsisteney between any cleetronie vote
tallies and the vote tallies determined by count-
ing by hand the individual permanent paper

ballots produced pursuant to subparagraph (A),

*HR 811 TH
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any person sceking to show that the electronie
vote tally should be given preference in deter-
mining the official eount for the election shall
be required to demonstrate, by elear and con-
vineing evidence, that the paper ballots have
been compromised (by damage or mischief or
otherwise) and that a sufficient number of the
ballots have been so compronused that the re-
sult of the election would be changed. For pur-
poses of the previous sentence, the paper ballots
assoctated with cach voting machine shall be
considered on a voting-machine-by-voting-ma-
chine basis, and only the sets of paper ballots
deemed comproutsed, if any, shall be consid-
ered in the caleulation of whether or not the
election would be changed due to the com-
promised paper batlots.”.

(2) CONFORMING AMENDMENT CLARIFYING AD-
PLICABILITY OF ALTERNATIVE LANGUAGE ACCESSI-
BILITY.—Secetion 301(a)(4) of such Aet (42 U.S.C.
15481(a)(4)) 18 awended by inserting “(imcluding
the paper ballots required to be produced under
paragraph (2) and the notice required under para-

graph (8))” after “voting svstem’.

«HR 811 TH
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1 (3) OTIER CONFORMING AMENDMENTS.—See-
2 tion 301(a)(1) of such Act (42 U.S.C. 156481(a)(1))
3 is amended—
4 (A) iu subparagraph (A)(1), by striking
5 “ecounted” and inserting “counted, in accord-
6 ance with paragraphs (2) and (3)”;
7 (B) in subparagraph (A)(i1), by striking
8 “counted” and inserting “eounted, m accord-
9 ance with paragraphs (2) and (3)”;
10 (C) in subparagraph (A)(iii), as amended
11 by paragraph (2), by striking “counted” ecach
12 place it appears and inserting “counted, i ae-
13 cordance with paragraphs (2) and (3)”; and
14 (D) in subparagraph (B)(il), by striking
15 “ecounted” and inserting “counted, in accord-
16 ance with paragraphs (2) and (3)”.
17 (b) ACCESSIBILITY AND BALLOT VERIFICATION FOR

18 INDIVIDUALS WITI1 DISABILITIES.—
19 (1) IN GENERAL~—Scction 301(a)(3)(B) of
20 such Act (42 U.S.C. 15481(a)(3)(B)) is amended to

21 read as follows:

22 “(B)(1) satisfy the requirement of subpara-
23 graph (A) through the use of at least one voting
24 svstem equipped for individuals with disabilities
25 at eacli polling place; and

«HR 811 TH
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1 “(i) meet the requirements of subpara-
2 graph (A) and paragraph (2)(A) by using a sys-
3 tem that—

4 (1) allows the voter to privately and
5 independently verify the content of the per-
6 manent paper ballot through the eonver-
7 ston of the printed content into accessible
8 media, and

9 “(II) ensures that the entire process
10 of ballot verification and vote casting is
11 equipped for individuals with disabilities.”.
12 (2) SPECIFIC REQUIREMENT OF STUDY, TEST-
13 ING, AND DEVELOPMENT OF ACCESSIBLE BALLOT
14 VERIFICATION MECTIANISMS.—

15 (A) STUDY AND REPORTING.—Subtitle C
16 of title 1I of such Act (42 U.S.C. 15381 et seq.)
17 is amended

18 (1) by redesignating section 247 as
19 seetion 248; and
20 (11) by inserting after section 246 the
21 following new section:

22 “SEC. 247. STUDY AND REPORT ON ACCESSIBLE BALLOT
23 VERIFICATION MECHANISMS.
24 “(a) STUDY AND REPORT.~—The Director of the Na-

25 tional Institute of Standards and Technology shall study,

«HR 811 IH
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test, and develop best practices to enhance the accessibility
of ballot verification mechanisms for individuals with dis-
abilities, for voters whose primary language is not English,
and for voters with difficulties in literacy, including best
practices for the mechanisms themselves and the processes
through which the mechanisms are used. In carrving out
this seetion, the Director shall specifically investigate ex-
isting and potential methods or devices that will assist
such individuals and voters in ereating voter-verified paper
ballots and in reading or transmitting the information
printed or marked on snch ballots back to such individuals
and voters.

“(b) DEADLINE.~The Director shall complete the re-
quirements of subseetion (a) not later than January 1,
2010.

“(¢) AUTHORIZATION OF APPROPRIATIONS,—There
arc authorized to be appropriated to carry out subsection
{(a) $1,000,000, to remain available until expended.”.

(B) CLERICAL AMENDMENT.—The table of
contents of such Act is amended—

(i) by redesignating the item relating
to section 247 as relating to seetion 248;
and

(i1) by inserting after the item relating
to section 246 the following new item:

“See. 247, Study and report on aceessible voter verification mechanisms.”.

*HR 811 IH
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(3) CLARIFICATION OF ACCESSIBILITY STAND-
ARDS UNDER VOLUNTARY VOTING SYSTEM GUID-

ANCE.—In adopting any voluntary guidance under

subtitle B of title IIT of the Help America Vote Act
with respeet to the accessibility of the ballot
verification requirements for individuals with disabil-
ities, the Election Assistance Commuission shall in-
clude and apply the same aceessibility standards ap-
plicable under the voluntary guidance adopted for

accessible voting systems under such subtitle.

(¢) ADDITIONAL VOTING SYSTEM REQUIREMENTS.

(1)  REQUIREMENTS  DESCRIBED.—Section
301(a) of such Act (42 U.S.C. 15481(a)) is amend-
ed by adding at the end the following new para-
graphs:

“(7) INSTRUCTION OF ELECTION OFFICIALS.—
Each State shall ensure that all election officials are
instrueted on the right of any indwidual who re-
quires assistance to vote by reason of blindness,
other disability, or inability to read or write to be
given assistance by a person chosen by that indi-
vidual under seetion 208 of the Voting Rights Act
of 1965.

“(8) INSTRUCTION REMINDING VOTERS OF 1M-

PORTANCE OF VERIFYING PAPER BALLOT.—

*HR 811 IH
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“(A) IN GENERAL.—The appropriate clee-
tion official at cach polling place shall cause to
be placed in a prominent location in the polling
place a notice containing the following state-
ment, in boldface tvpe, large fout, and using
only upper-case letters: ‘THE PAPER BAL-
LOT REPRESENTING YOUR VOTE
SHALL SERVE AS THE VOTE OF
RECORD IN ALL RECOUNTS AND AU-
DITS. DO NOT LEAVE THE VOTING
BOOTIH UNTIL YOU HAVE CONFIRMED
THAT IT ACCURATELY RECORDS YOUR
VOTE".

“(B) SYSTEMS FOR INDIVIDUALS WITII

DISABILITIES.

All voting systems equipped for
individuals with disabilities shall transnit by
aceessible media the statement rveferred to in
subparagraph (A), as well as an explanation of
the verification process deseribed in paragraph
(3)(B)(i1).

“(9) PROIUBITION OF USE OF UNDISCLOSED
SOFTWARE IN VOTING SYSTEMS.—No voting system
used in an election for Federal office shall at any
time contain or use any software not certified by the

State for use in the clection or any software undis-

*HR 811 IH
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closed to the State in the certification process. The
appropriate clection offieial shall diselose, in clee-
tronie form, the souree code, ohject code, and exe-
eutable representation of the voting system software
and firmware to the Commission, melnding ballot
programming files, and the Commission shall make
that source code, objeet code, executable representa-
tion, and ballot programming files available for in-
speetion promptly upon request to any person.

“(10) PROUIBITION OF USE OF WIRELESS (OM-
MUNICATIONS DEVICES IN VOTING SYSTEMS.—No
voting system shall eontain, use, or he aceessible by
any wireless, power-line, remote, wide area, or con-
cealed commmunieation deviee at all.

“(11) PROHIBITING CONNECTION OF SYSTEM
OR TRANSMISSION OF SYSTEM INFORMATION OVER
THE INTERNET.~—No component of any voting de-
vice upon which votes are cast shall be connected to
the Internet at auy time.

“(12) SECURITY STANDARDS FOR VOTING SYS-
TEMS USED IN FEDERAL ELECTIONS.——

“(A) IN GENERAL.—No voting system may
be used in an eleetion for Federal office unless
the manufacturer of such system and the clee-

tion officials using such system meet the appli-

+HR 811 IH



—

o O 00 N1 N B WD

18

14

cable requirements deseribed in subparagraph

(B).

‘“(B) REQUIREMENTS DESCRIBED.—The

requirements deseribed in this subparagraph

are as follows:

*HR 811 IH

“(1) The manufacturer and the elec-
tion officials shall doemment the seeure
chain of custody for the handling of all
software, hardware, vote storage media,
and ballots used in conneetion with voting
systems, and shall make the information
available upon request to the Commission.

“(1) The manufacturer of the soft-
ware used in the operation of the system
shall provide the appropriate clection offi-
cial with updated information regarding
the identification of caell individual who
participated in the writing of the software,
including speecific information regarding
whether the individual has ever been con-
victed of a crime involving election, ae-
counting, or coniputer security fraud.

“(iii) The manufacturer shall provide
the appropriate clection official with the

information neeessary for the official to
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provide information to the Commission
nnder paragraph (9).

“(iv) After the appropriate election of-
ficial has certified the souree code, object
code, and executable representation of the
voting system software for use in an elee-
tion, the manufacturer may not—

“(I) alter such codes and rep-
resentation; or

“(II) insert or use in the voting
svstein any software not certified by
the State for use in the election.

“{v) The appropriate election official
shall ensure that all voting machines and
related supplies to be used in the eleetion
shall remain seeured within storage facili-
ties arranged for by the clection official,
and shall not be removed from such facili-
ties until such time as they are to be deliv-
ered to the relevant polling place and sc-
cured at the polling place until used in the
election.

“(v1) The manufacturer shall meet
standards established by the Commission

to prevent the existenee or appearance of



W 0 1 Sy e B W N

T e T s T R
AN R W N = O

17
18
19
20
21
22
23
24
25

20

16
any conflict of interest with respeet to can-
didates for public office and political par-
ties, including standards to ensure that the
manufacturer’s officers and directors do
not hold positions of authority in any polit-
ical party or in any partisan political can-
paign, and shall certify to the Commission
not later than January 31 of cach even-
numbered year that it meets the standards
established under this clause.

“(vil) At the request of the Connis-
sion, the appropriate election offieial shall
submit information to the Commission re-
garding the State’s compliance with this

subparagraph.

“(13) DURABILITY AND READABILITY REQUIRE-

MEXNTS FOR BALLOTS.—

’APER BALLOTS.

“CA) DURABILITY REQUIREMENTS FOR

All voter-verified paper bal-

lots required to be used under this Aet {includ-

ing the emergeney paper ballots used under

paragraph (14)) shall be marked, printed, or re-

corded on durable paper of archival quality ca-

pable of withstanding multiple counts and re-

counts without compromising the fundamental
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mtegrity of the ballots, and eapable of retaining
the information marked, printed, or recorded on
them for the full duration of the retention and
preservation period called for by title IIT of the
Civil Rights Act of 1960 (42 U.S.C. 1974 et
seq.) or under applicable State law, whichever is
longer.

“(B) READABILITY REQUIREMENTS FOR
MACIIINE-MARKED OR PRINTED PAPER BAL-

LOTS.—All voter-verified paper ballots marked

or printed through the use of a marking or
printing deviee shall be eclearly readable by the
naked eve and by a scanner or other device
equipped for voters with disabilitics.

“(14) PROIUBITING  TURNING  INDIVIDUALS

AWAY FROM POLLING PLACES BECAUSE OF PROB-
LEMS WITII OR SIIORTAGES O EQUIPMENT, BAL-

LOTS, OR SUPPLIES.—

“(A) ENSURING ADEQUATE EQUIPMENT

AND SI'PPLIES.—Each State shall ensure that

the voting systems it uses to econduct clections
for Federal office are designed in a manner
that ensures that no voter will be unable to cast

a ballot at a polling place due to a shortage or

«HR 811 IH
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failure of voting equipment, ballots, or neec-
essary supplies.
“(B) USE OF EMERGENCY PAPER BALLOTS
IN CASE OF SYSTEM OR EQUIPMENT FAIL-

URE.—In the event of the failure of voting

equipment or other circumstance at a polling
place that causes a delay, any individual who is
waiting at the polling place to cast a ballot in
an clection for Federal offiee and who would be
delayed due to such falure or other eir-
cumstance shall be advised immediately of the
individual’s right to use an emergency paper
ballot, and upon request shall be provided with
an emergeney paper ballot for the election and
the supplies neeessary to mark the ballot. Any
cimergeney paper ballot which is cast by an indi-
vidual under this subparagraph shall be counted
and otherwise treated as a regular ballot and
not as a provisional ballot, unless the individual
casting the ballot would have otherwise been re-
quired to cast a provisional ballot if the voting
equipment at the polling place had not failed.”.

(2}  REQUIRING LABORATORIES TO MEET

STANDARDS PROIIBITING CONFLICTS OF INTEREST

*HR 811 IH
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AS CONDITION OF ACCREDITATION FOR TESTING OF

VOTING SYSTEM IIARDWARE AND SOFTWARE,

(A) IN GENERAL.~—Scetion 231(b) of such
Act (42 U.8.C. 15371(b)) is amended by add-
ing at the end the following new paragraphs:
“(3) PROWIBITING CONFLICTS OF INTEREST;

ENSURING AVAILABILITY OF RESULTS.—

“(A) IN GENERAL.—A laboratory may not
be accredited by the Cominission for purposes
of this section unless—

“(i) the laboratory certifies that the
only compensation it receives for the test-
ing carried out in conneetion with the cer-
tification, decertification, and recertifi-
cation of the manufacturer’s voting system
bardware and software 1s the payment
made from the Testing Eserow Account
under paragraph (4);

“(ii) the laboratory meets the stand-
ards applieable to the manufacturers of
voting svstems under seetion
301(2)(11)(B)(v1), together with such
standards as the Commission shall estab-
lish (after notice and opportunity for pub-

lic comment) to prevent the existence or

*HR 811 IH
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appearance of any conflict of interest in
the testing carried out by the laboratory
under this section, including standards to
ensure that the laboratory doees not have a
finaneial interest in the manufacture, sale,
and distribution of voting system hardware
and software, and is sufficiently inde-
pendent from other persons with such an
mterest;

“(il1) the laboratory certifies that it
will permit an expert designated by the
Commission to observe any testing the lab-
oratory carries ont under this scetion; and

“(iv) the laboratory, upon completion
of any testing carried out under this see-
tion, diseloses the test protocols, results,
and all eommuunication between the labora-
tory and the manufacturer to the Commis-
sion.

“(B) AVAILABILITY OF RESULTS.—Upon

receipt of mformation under subparagraph (A),

the

Jommission  shall make the information

available promptly to election officials and the

public.

*HR 811 TH
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“(4) PROCEDURES FOR COXDUCTING TESTING;
PAYMENT OF USER FEES FOR COMPENSATION OF

ACCREDITED LABORATORIES,

“(A) ESTABLISHIMENT OF ESCROW  A(-
COUNT.~—The Commission shall establish an cs-
crow aceount (to be known as the ‘Testing Es-
crow Account’) for making payments to acered-
ited laboratories for the costs of the testing car-
ried ont in conneetion with the certification, de-
certification, and recertification of voting sys-

tem hardware and software.

“B) SCIEDULE OF FEES.—In consulta-
tion with the aecredited laboratories, the Com-
mission shall establish and regularly update a
schedule of fees for the testing earried out in
connection with the certification, decertifieation,
and recertification of voting system hardware
and software, based on the reasonable costs ex-
peeted to be incurred by the aceredited labora-
tories in carrying out the testing for various
types of hardware and software.

“C) REQUESTS AND PAYMENTS BY MANU-
FACTURERS.—A manufacturer of voting system

hardware and software may not have the hard-

*HR 811 TH
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ware or software tested by an aceredited labora-
tory under this scction unless—

“(i) the manufacturer submits a de-
tailed request for the testing to the Com-
mission; ancd

“a1) the manufactarer pays to the
Commission, for deposit into the Testing
Eserow Account cstablished under sub-
paragraph (A), the applicable fee under the
sehedule established and in effeet under
subparagraph (B).

“(D) SELECTION OF LABORATORY.—Upon
receiving a request for testing and the payment
from a manufacturer required under subpara-
graph (C), the Comumission shall select at ran-
dom, from all laboratories which are aceredited
under this scetion to earry out the specifie test-
ing requested by the manufacturer, an acered-

ited laboratory to carry out the testing.

“(E) PAYMENTS TO  LABORATORIES.
Upon receiving a eertification from a laboratory
seleeted to carry out testing pursuant to sub-
paragraph (D) that the testing is completed,
along with a copy of the vesults of the test as

required under paragraph (3)(A)(iii), the Com-
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mission shall make a payment to the laboratory
from the Testing Eserow Account established
under subparagraph (A) in an amount equal to
the applicable fee paid by the manufacturer
under subparagraph (C)(ii).

“(5) DISSEMINATION OF ADDITIONAL INFORMA-

TION ON ACCREDITED LABORATORIES.—

“(A) INFORMATION ON TESTING.—Upon
completion of the testing of a voting system
under this scetion, the Comnission shall
promptly disseminate to the public the identi-
fication of the laboratory which carried out the
testing.

“(B) LABORATORIES WITIHI  ACCREDITA-
TION REVOKED OR SUSPENDED.—If the Com-
mission revokes, terminates, or suspends the ac-
ereditation of a laboratory under this seetion,
the Commission shall promptly notify Congress,
the chief State clection offieial of cach State,
and the public.”.

(B) CONFORMING AMENDMENTS.—Section
231 of sneh Act (42 U.S.C. 15371) is further
amended—

(i) in subsecetion (a)(1), by striking

“testing, certification,” and all that follows

*HR 811 TH
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and inserting the following: “testing of vot-
ing svstem hardware and software by ac-
credited laboratories in connection with the
certification, decertification, and recertifi-
cation of the hardware and software for
purposes of this Act.”;

(i1) in subscetion (a)(2), by striking
“testing, certification,” and all that follows
and inserting the following: “testing of its
voting system hardware and software by
the laboratories aceredited by the Commis-
sion under this seetion in connection with
certifying, decertifving, and recertifving
the hardware and software.”;

(iil) in subsection (b)(1), by striking
“testing, eertification, decertification, and
reeertification”  and inserting “testing’’;
and

(iv) in subsection (d), by striking
“testing, certification, deeertification, and
recertification” cach place it appears and
inserting “‘testing”.

() DEADLINE FOR ESTABLISIIMENT OF

STANDARDS  AND  ESCROW  ACCOUNT.~The

Eleetion Assistance Commission shall establish
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the standards deseribed in seetion 231(h)(3) of

the Help America Vote Aet of 2002 and the

Testing Escrow Account deseribed in section

231(b)(4) of such Act (as added by subpara-

graph (A)) not later than January 1, 2008.

(3) SPECIAL CERTIFICATION OF BALLOT DURA-
BILITY AND READABILITY REQUIREMENTS TIFOR

STATES NOT CURRENTLY USING PAPER BALLOTS.

If any of the voting systems used in a State for the
regularly scheduled 2006 general elections for Fed-
eral office did not operate by having voters cast
votes on paper ballots (sueh as through the use of
an optical sean voting systemn), the State shall cer-
tify to the Bleetion Assistance Commission not later
than 90 days after the date of the cnactment of this
Act that the State will be in eompliance with the re-
quirements of seetion 301(a)(13) of the IHelp Amer-
ica Vote of 2002, as added by paragraph (1), in ac-
cordance with the deadline established under this
Act, and shall include in the certification the meth-
ods by which the State will meet the requirements.

{(d) AVAILABILITY OF ADDITIONAL FUNDING TO EXN-

23 ABLE STATES TO MEET CosTS OF REVISED REQUIRE-

24

MENTS,

«HR 811 IH
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(1) EXTENSION OF REQUIREMENTS PAYMENTS

FOR MEETING REVISED REQUIREMENTS. Section

257(a) of the Help America Vote Act of 2002 (42
U.S.C. 15407(a) is amended by adding at the end
the following new paragraph:

“(4) For fiscal year 2007, $300,000,000, except
that any funds provided under the authorization
made by this paragraph shall be used by a State
only to meet the requirements of title III which are
first imposed on the State pursuant to the amend-
ments made by section 2 of the Voter Confidence
and Inercased Acecessibility Aet of 2007, or to other-
wise modify or replace its voting systems in response
to such amendments.”.

(2) USE OF REVISED FORMULA FOR ALLOCA-
TION OF FUNDS.~—Section 252(b) of such Act (42
U.S.0. 15402(h)) is amended to read as follows:

“(b) STATE ALLOCATION PERCENTAGE DERINED.—

“(1) IN GENERAL.—Except as provided in para-
graph (2), the ‘State allocation percentage’ for a
State is the amount (expressed as a percentage)
equal to the quotient of—

“(A) the voting age population of the State

(as veported in the most recent decennial een-

sus); and

«HR 811 TH
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“(B) the total voting age population of all
States (as reported in the most recent decennial
GeNsus).
“(2) SPECIAL RULE I:‘()R PAYMENTS FOR FIS-
CAL YEAR 2007 —

“(A) IN GENERAL—In the case of the re-

quirements paymenut made to a State for fiscal
vear 2007, the ‘State allocation percentage’ for
a State is the amount (expressed as a percent-
age) equal to the quotient of—

“(1) the nmumber of remedial precinets

i the State; and

“(11) the total nnmber of remedial pre-
cinets in all States.

“(B) REMEDIAL PRECINCT DEFINED.—In
this paragraph, a ‘remedial precinet’ means any
precinet {or ecquivalent location) within the
State for which the voting system used to ad-
minister the regularly seheduled general election
for Federal office held in November 2006—

“(1) did not use paper as the medium
for vote ecasting, or if the system used
paper, did not use durable paper of arclu-

al quality; or

*HR 811 TH



32

28

1 “(i1) did not provide that the entire
2 process of ballot verification was equipped
3 for individuals with disabilities.”.

4 (3) INCREASE IN STATE MINIMUM SIIARE OF
5 PAYMENT.—Section 252(ce) of sueh Aet (42 U.S.C.
6 15402(e)) 1s amended—

7 (A) in paragraph (1), by inserting after
8 “one-half of 1 percent” the following: “(or, in
9 the case of the payment made for fiscal year
10 2007, 1 pereent)”’; and

11 (B) in paragraph (2), by inserting after
12 “one-tenth of 1 pereent” the following: “(or, in
13 the case of the payment made for fiscal yvear
14 2007, one-half of 1 percent)”.

15 (4) REVISED CONDITIONS FOR RECEIPT OF
16 FUNDS.—Section 253 of such Aet (42 U.S.C.
17 15403) 1s amended

18 (A) in subsection {a), by striking “A State
19 is cligible” and inserting “Hxeept as provided in
20 snbsection (f), a State is eligible”; and
21 (B) by adding at the end the following new
22 subseetion:
23 “(f) SPECIAL RULE FOR Fiscal YrARr 2007.—Not-

24 withstanding any other provision of this part, a State is

*HR 811 TH
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ligible to receive a requivements payment for fiscal year

2 2007 if—

3
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“(1) not later than 30 days after the date of
the enactment of the Voter Confidenee and In-
creased Accessibility Aet of 2007, the State certifies
to the Commission the number of remedial preeinets
in the State (as defined I section 252(b)}(2)(B));
and

“(2) not later than 90 days after the date of
the enactment of such Aet, the chief exeeutive officer
of the State, or desighee, in consultation and coordi-
nation with the chief State election official, has filed
a statement with the Commission deseribing the
State’s need for the payment and how the State will
use the payiment to meet the requirements of title
III (in accordance with the hmitations applicable to
the use of the payment under seetion 257(a)(4)).”.

(5) PERMITTING USE OF FUNDS FOR REIM-
BURSEMENT FOR COSTS PREVIOUSLY INCURRED.—
Section  251(e}(1} of such Act (42 UR.C
15401(e)(1})) is amended by striking the period at

‘. or as a reim-

the end and inserting the following:
bursement for any costs incurred in meeting the re-
quirenments of title I which are nmposed pursuant

to the amendments made by seetion 2 of the Voter

HR 811 IH
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30

Confidence and Increased Aceessibility Act of 2007

or in otherwise modifying or replacing voting svs-

tems in response to such amendments.”.

(6)

RULE OF CONSTRUCTION REGARDING

STATES RECEIVING OTIIER FUNDS FOR REPLACING

PUNCH

CHINES.

CARD, LEVER, OR

OTIHER VOTING MA-

Nothing in the amendments made by this

subsection or in any other provision of the Help

America Vote Act of 2002 may be eonstrued to pro-

Libit a State which received or was authorized to re-

ceive a payment nnder title I or II of such Aet for

replacing puneh card, lever, or other voting ma-

chines from receiving or using any funds which are

made available under the amendments made by this

subseetion.

(7) EFFECTIVE DATE.

The amendments made

by this subsection shall apply with respect to fiseal

vears beginning with fiscal year 2007.

SEC. 3. ENHANCEMENT OF ENFORCEMENT OF HELP AMER-

ICA VOTE ACT OF 2002.

Seetion 401 of such Aet (42 U.S.C. 15511) is amend-

ed—

(1) by striking “The Attorney General” and in-

serting

and

*HR 811 TH
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(2) by adding at the end the following new sub-
sections:

“(h) FILING OF COMPLAINTS BY AGGRIEVED PER-

SONS.—

“(1) IN GENERAL.—A person who is aggrieved
by a violation of seetion 301, 302, or 303 which has
oceurred, is oceurring, or is about to oceur may file
a written, signed, notarized complaint with the At-
torney General deseribing the violation and request-
ing the Attorney General to take appropriate action
under this section.

“(2) RESPONSE BY ATTORNEY GENERAL.—The
Attorney General shall respond to each complaint
filed under paragraph (1), in accordance with proce-
dures established by the Attorney General that re-
quire responses and determinations to be made with-
in the same (or shorter) deadlines which apply to a
State under the State-based administrative com-
plaint procedures deseribed in seetion 402(a)(2).

“(e) CLARIFICATION OF AVAILABILITY OF PRIVATE

21 Rigirr oF AcTION.—Nothing in this sceetion may be con-

22 strued to prohibit anv person from bringing an aection
3 fonl

23 under section 1979 of the Revised Statutes of the United

24 States (42 U.S.C. 1983) (ineluding any individual who

25 sceks to enforee the individual’s right to a voter-verified

«HR 811 TH
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paper ballot, the right to have the voter-verified paper bal-
lot counted in an election, or any other right under subtitle
A of title III) to enforee the uniform and nondigerim-
inatory election technology and administration require-
ments under sections 301, 302, and 303.

“(d) NO EFFECT ON STATE PROCEDURES.—Nothing
in this section may be construed to affect the availability
of the State-based administrative eomplaint procedures re-
quired nnder seetion 402 to any person filing a complaint
under this subsection.”.

SEC. 4. EXTENSION OF AUTHORIZATION OF ELECTION AS-
SISTANCE COMMISSION.

{(a) IN GENERAL.—Seetion 210 of the Help America
Vote Act of 2002 (42 U.S8.C. 15330) is amended by strik-
ing “each of the fiscal years 2003 through 2005 and in-
serting “each fiseal year beginning with fiscal year 2003

(b)Y Brrective DATE.~—The amendment made by
subsection (a) shall take effect as if ineluded in the enact-
ment of the Help America Vote Act of 2002,

SEC. 5. REQUIREMENT FOR MANDATORY MANUAL AUDITS
BY HAND COUNT.

(a) MANDATORY MANUAL AUDITS BY ELECTION
AUDIT BOARDS.—Title III of the Help America Vote Act
of 2002 (42 U.8.C. 15481 et seq.) is amended by adding

at the end the following new subtitle:

«HR 811 IH
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“Subtitle C—Mandatory Manual
Audits by Election Audit Boards

“SEC. 321. ESTABLISHMENT OF ELECTION AUDIT BOARDS.

“(a) ESTABLISIMENT.—Not later than 60 days be-
fore the date of cach cleetion for Federal office held in
the State, the chief auditor of ecach State shall appoint
an Election Audit Board to administer, without advance
notice to the precinets sclected, random hand counts of
the voter-verified paper ballots required to he prodneed
and preserved pursuant to section 301(a)(2) for each such
election lield in the State (and, at the option of the State
or jurisdiction involved, of elections for State and local of-
fice held at the same time as such election).

“(1) COMPOSITION.—

“(1) IN GENERAL.—FHEach political party in the

State with a candidate in any of the regularly sched-

uled elections for Federal office held in the State

whose candidates in the most recent regularly sched-

uled general elections in the State received at least

5% of the aggregate number of all votes cast in such

elections, together with any independent candidate

who reeeived at least 5% of the ageregate number

of all votes cast in the most reeent regularly sched-

uled general cleetions in the State, shall sclect a

»HR 811 TH
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qualified individual for appointinent to the Election
Audit Board of the State.

“(2) UNAFFILIATED MEMBERS.—In addition to

the individuals serving on the Board pursuant to
paragraph (1), the clief auditor of the State shall
appoint qualified individuals who are not nominated
by any political party or candidate and who are not
employees or ageuts of any political party or can-
didate to serve on the Board. The number of individ-
nals appointed pursuant to this paragraph shall be
sufficient to ensure that the total number of individ-
rals serving on the Board is an odd number not less
than 7.

“(3) QUALIFICATIONS.—An individual is quali-
fied to be appointed to the Board if the individual
has professional experience in carryving out audits on
an impartial basis, and does not have any confliet of
interest with the manufacturer or vendor of any vot-
ing system which was used in any of the eclections
that will be audited by the Board.

“(4) DIVERSITY IN APPOINTMENTS.—In mak-
ing appointments to the Board, the ehief auditor of
the State shall (to the greatest extent practicable)

cnsure that the members of the Board refleet the de-

*HR 811 IH
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mographic composition of the voting age population
of the State.
“(¢) SPECIAL RULE FOR RUNOFF AND SPECIAL

ELECTIONS.

“(1) RUNOFF ELECTIONS.—If a runoff election
for Federal office is held in the State, the Election
Audit Board which was appointed for the mmtial elee-
tion which resulted in the runoff election shall serve
as the Election Audit Board with respect to the rum-
oft election.

“(2) SPECIAL ELECTIONS,—If a special election

for Federal office is held in the State (other than a

speeial election held on the same date as the date of

a regularly seheduled election for Federal office), the

Election Audit Board which was appointed for the

most recent regularly scheduled election for Federal

office in the State shall serve as the Election Audit

Board with respect to the speemal election.

“{d) CHIEF AUDITOR DEFINED.—In this subscetion,
the ‘chief auditor’ of a State is an official of the State
govermuent, who, as designated by the Attorney General
of the State and certified by the Attorney General of the
State to the Commission, is responsible for conducting an-
nual audits of the operations of the government of the

State under the laws or constitution of the State, exeept
s 1
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that in no case may an individual serve as the chief audi-
tor of a State under this subsecction if the individual is
the chief State election ofticial.

“SEC. 322. NUMBER OF BALLOTS COUNTED UNDER AUDIT.

“(a) IN GENERAL.—Except as provided in subsection
(b), the number of voter-verified paper ballots which will
be subject to a hand eount administered by the Eleetion
Audit Board of a State under this snbtitle with respeet
to an election shall be deternuned as follows:

“(1) In the event that the unofficial count as
deseribed in seetion 323(a)(1) reveals that the mar-
gin of vietory between the two eandidates receiving
the largest number of votes in the cleetion is less
than 1 pereent of the total votes cast in that eclee-
tion, the hand counts of the voter-verified paper bal-
lots shall oceur in 10 percent of all precinets (or
equivalent, loeations) in the Congressional distriet in-
volved (in the case of an ecleetion for the House of
Representatives) or the State (in the case of any
other election for Federal office).

“(2) In the event that the unofficial count as
deseribed in seetion 323(a)(1) reveals that the mar-
ain of vietory between the two candidates receiving
the largest number of votes in the clection 18 greater

than or equal to 1 pereent but less than 2 pereent
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of the total votes cast in that eleetion, the hand
counts of the voter-verified paper ballots shall oecur
i 5 pereent of all preeinets (or equivalent locations)
in the Congressional distriet involved (in the ease of
an eleetion for the House of Representatives) or the
State (in the case of any other clection for Federal
office).

“(3) In the event that the unofficial eount as
deseribed in section 323(a)(1) reveals that the mar-
gin of vietory hotween the two candidates receiving
the largest number of votes in the eleetion is egual
to or greater than 2 pereent of the total votes cast
in that ecleetion, the hand counts of the voter-verified
paper ballots shall occur m 3 pereent of all precinets
(or equivalent, locations) in the Congressional district
involved (in the ease of an eleetion for the House of
Representatives) or the State (in the case of any
other election for Federal offiee).

Notwith-

“(b) USE OF ALTERNATIVE MECITANISM.

standing subsection (a), a State may adopt and apply an
alternative mechanisin to determine the number of voter-
verified paper ballots which will he subjeet to the hand
connts required under this subtitle with respeet to an clee-
tion, so long as the National Institute of Standards and

Technology determines that the alternative mechanism

«HR 811 TH



[ R o B - R Y s T

11

13
14
15
16
17
18
19
20
21
22
23
24
25

42

38
will be at least as effeetive In ensuring the aceuracy of
the eleetion results and as transparent as the procedure
uuder subsection (a).
“SEC. 323. PROCESS FOR ADMINISTERING AUDITS.

“(a) IN GENERAL.—The Eleetion Audit Board of a
State shall administer an andit under this section of the
results of an clection in accordance with the following pro-
cedures:

“(1) Within 24 honrs after the State anunounces
the final unofficial vote count in cach precinet i the
State, the Board shall determine and then announee
the preeinets in the State in which it will admimster
the andits.

“(2) With respeet to votes cast at the preeinet
or cquivalent location on or before the date of the
election (other than provisional ballots deseribed m
paragraph (3)), the Board shall administer the hand
count of the votes on the paper voter-verified ballots
required to be produced and preserved under section
301(a)(2)(A) and the comparison of the count of the
votes on those ballots with the final unofficial count
of such votes as announeed by the State.

“(3) With respeet to votes cast other than at
the precinet on the date of the election (other than

votes cast before the date of the eleetion deseribed
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in paragraph (2)) or votes cast by provisional ballot
on the date of the election which are ecertified and
counted by the State on or after the date of the clee-
tion, including votes cast by absent umformed serv-
iees voters and overseas voters under the Uniformed
and Overscas Citizens Absentee Voting Aet, the
Board shall administer the hand count of the appli-
cable voter-verified ballots required to be produced
and preserved nnder seetion 301(a)(2)(A) and sce-
tion 301(a)(2)(B) and compare the count it adinin-
isters with the count of such votes as announced by
the State.
“(b) SPECIAL RULE IN CASE OF DELAY IN REPORT-
NG ABSENTEE VOTE COUNT.—In the case of a State in
which, under State law, the final count of absentee and
provisional votes is not announced until after the cxpira-
tion of the 7-day period which begins on the date of the
eleetion, the Eleetion Audit Board shall mitiate the proe-
ess deseribed in subsection (a) for administering the audit
not, later than 24 hours after the State announces the final
unofficial vote count for the votes cast at the precinet or
equivalent location on or before the date of the election,
and shall initiate the administration of the audit of the

absentee and provisional votes pursuant to subseetion
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1 (a){3) not later than 24 hours after the State announces
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the final unofficial count of such votes.

“(¢) ADDITIONAL AUDITS IF CAUSE SHOWN ——

“(1) IN GENERAL~If the Election Audit

Board finds that any of the hand counts adminis-
tered under this section do not mateh the final unof-
fical tally of the results of an clection, the Board
shall administer hand counts under this seetion of
such additional precinets (or equivalent jurisdictions)
as the Board considers appropriate to resolve any
¢oneerns resulting from the audit and ensure the ac-
curaey of the results.

“(2) ESTABLISIIMENT AND PUBLICATION OF

PROCEDURES GOVERNING ADDITIONAL  AUDITS.

Not later than January 1, 2008, cach State shall es-
tablish and publish procedures for carrying out the
additional audits under this subsection, inclading the
means by which the State shall resolve any coneerns
resulting from the audit with finality and ensure the

acenracy of the results.

“(d) PUBLIC OBSERVATION OF AUDITS —Each audit

22 conducted under this section shall be conducted in a man-

23 mer that allows public observation of the eutire process.
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“SEC. 324. SELECTION OF PRECINCTS.

“(a) In GENERAL.—Except as provided in subsecetion
(e), the selection of the precinets in the State in which
the Eleetion Andit Board of the State shall administer the
hand counts under this subtitle shall be made by the
Board on an entirely random basis using a uniform dis-
tribution in which all precinets in a State have an equal
chanee of being sclected, in accordance with such proce-
dures as the Commission determines appropriate, exeept
that—

“(1) at least one precinet shall be seleeted at
random in cach county; and

“(2) the Commission shall publish the proce-
dures in the Federal Register prior to the selection
of the preeinets.

“(b) PrBLIC SELECTION.—The random sclection of
preeinets under subseetion (a) shall be eonducted in pub-
lic, at a time and place announced in advance.

“(e) MANDATORY SELECTION OF PRECINCTS ESTAB-
LISHED SPECIFICALLY FOR ABSENTEE BanLors.—If a
State establishes a separate preeinet for purposes of
counting the absentee ballots east in an election and treats
all absentee ballots as having been cast in that precinet,
and if the state does not make absentee ballots sortable
by precinet, the State shall imelude that preeinet among
the preeinets in the State in which the Election Aundit

+HR 811 IH
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Board shall adminster the hand counts under this sub-
title.
“SEC. 325. PUBLICATION OF RESULTS.

“(a) SUBMISSION TO COMMISSION.—As soon as prac-
ticable after the eompletion of an audit under this subtitle,
the Election Audit Board of a State shall submit to the
Commission the results of the audit, and shall include in
the submission a comparison of the results of the election
in the precinet as determined by the Board under the
audit and the final unofficial vote eount in the precinet
as announced by the State, as well as a list of any diserep-
ancies discovered between the initial, subsequent, and final
hand counts adniinistered by the Board and such final un-
official vote count and any explanation for snch diserep-
aneies, broken down by the categories of votes deseribed
in paragraphs (2) and (3) of seetion 323(a).

“(b) PusnicaTiox By CosassioN.—Immediately
after receiving the submission of the results of an audit
from the Kleetion Audit Board of a State under subsection
(a), the Commission shall publicly announce and publish
the information contained in the submission.

“{e) DELAY IN CERTIFICATION OF RESULTS BY
STATE.~—

“(1) PROIIBITING CERTIFICATION UNTIL (COM-

PLETION OF AUDITS.—No State may certifv the re-
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sults of any election which is subject to an audit
under this subtitle prior to the completion of the
audit and the announcement and submission of the
results of the audit to the Commission for publica-
tion of the information required under this section.

“(2) DEADLINE FOR COMPLETION OF AUDITS

OF PRESIDENTIAL ELECTIONS.—In the case of an
election for electors for President and Viee President
which is subject to an audit under this subtitle, the
State shall complete the audits and announce and
snbmit the results to the Commission for publication
of the information required under this scetion
time for the State to certify the results of the clee-
tion and provide for the final determination of any
controversy or contest concerning the appointment
of such cleetors prior to the deadline deseribed in
section 6 of title 3, United States Code.

“SEC. 326. PAYMENTS TO STATES.

“(a) PavveNTs For Costs or CONDUCTING AU-
DITS.—In accordance with the requirements and proee-
dures of this scetion, the Commission shall make a pay-
ment to a State to cover the costs inewrred by the State
In carrying out this subtitle with respect to the clections
that are the subject of the audits conducted under this

subtitle.
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1 “(b) CERTIFICATION OF COMPLIANCE AXD ANTICT-
2 PATED COSTS.—

3 “(1) CERTIFICATION REQUIRED.—In order to
4 receive a payment under this section, a State shall
5 submit to the Commission, in such form as the Con-
6 mission may require, a statement containing—

7 “(A) a eertification that the State will con-
8 duct the audits required under this subtitle in
9 accordance with all of the requirements of this
10 subtitle;

11 “(B) a uotice of the reasonable costs an-
12 ticipated to be incurred by the State in carrving
13 out this subtitle with respect to the eleetions in-
14 volved; and

15 “(C) sueh other information and assur-
16 aneces as the Commission may require.

17 “(2) AMOUNT OF PAYMENT.—The amount of a
18 payment made to a State under this scetion shall be
19 equal to the reasonable costs auticipated to be in-
20 curred by the State in earrying out this subtitle with
21 respeet to the eleetions involved, as set forth in the
22 statement submitted under paragraph (1) a notiee
23 submitted by the State to the Conmuission (in such
24 form and containing such information as the Com-
25 NHSSIoN Niay reqiire).
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“(3) TiminG OF NOTICE.—The State may not
submit a mnotice under paragraph (1) until can-
didates have been seleeted to appear on the ballot
for all of the clections for Federal office which will
be the subjeet of the andits involved.

“(e) TIMING OF PAYMENTS ~—The Commission shall
make the payment required under this section to a State
not later than 30 days after receiving the notice submitted
by the State under subsection (b).

“(d) AUTIHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to the Commission for

fiseal year 2008 and cach suceeeding fiseal year sueli sums

as may be necessary for payments under this seetion.

“SEC. 327. EXCEPTION FOR ELECTIONS SUBJECT TO AUTO-
MATIC RECOUNT UNDER STATE LAW.

“This subtitle does not apply to any eleetion for
which a recount is required automatically under State law
because of the margin of victory between the two can-
didates receiving the largest number of votes in the elee-
tion. Nothing in the previous sentence may be construed
to waive the application of any other provision of this Act
to any election (inctuding the ballot verification and audit

capacity requircinents of section 301(a)(2)).

*HR 811 TH



e R = Y S N

[N e e e e T T R ]
[ e e S e Y O L T B e

21
22
23

50

46

“SEC. 328. EFFECTIVE DATE.

“This subtitle shall apply with respeet to elections for

Federal office beginning with the regularly scheduled gen-

eral elections held in November 2008.7.

(b) AVAILABILITY OF ENFORCEMENT UNDER HELP

AMERICA VOTE ACT OF 2002.—Section 401 of such Act

(42

ed

U.S.C. 15511), as amended by section 3, is amend-

(1) in subsection (a), by striking the period at

“, or the re-

the end and inserting the following:
quirements of subtitle C of title II1.7;
(2) in subsection (b)(1), by striking ‘“seection
303" and inserting ‘‘scetion 303, or subtitle C of
title I11,”; and
(3) in subseetion (e)—
{A) by striking “subtitle A” and nserting
“subtitles A or C”, and
(B) by striking the period at the end and

“, or the requirements

inserting the following:
of subtitle C of title I1L.7.

(¢) CLERICAL AMENDMENT.—The table of contents

of such Act is amended by adding at the end of the item

relating to title I1I the following:

“Nee, 32
“See. 322
“Ree, 323.

“Bee.

“Subtitle (—Mandatory Manual Audits by Election Audit Boards

21. Establishmoent of Eleetion Audit Boards.
. Number of ballots counted under audit.
Process for administering andits.

324, Relection of precinets,

sHR 811 IH
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“See. 3235, Publication of results.

“See. 326, Pavments to States.

“See. 327, Exeeption for elections subject to automatic vecount within 24 hours
under State Lo,

“See, 328, Effeetive date.”.

SEC. 6. REPEAL OF EXEMPTION OF ELECTION ASSISTANCE
COMMISSION FROM CERTAIN GOVERNMENT

CONTRACTING REQUIREMENTS.

(a) IN GENERAL.—Section 205 of the Help America
Vote Act of 2002 (42 U.5.C. 15325) is amended by strik-
ing subsection (e).

() ErFEcTIVE DATE.

The amendment made by
subsection (a) shall apply with respect to contracts entered
into by the Election Assistance Commission on or after
the date of the enactment of this Act.
SEC. 7. EFFECTIVE DATE.

Exeept as otherwise provided, this Aet and the
amendments made by this Aet shall apply with respeet to
elections for Federal office occurring during 2008 and

cach succeeding vear.
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Ms. LOFGREN. Mr. Chairman I offer my substitute as an amend-
ment.

The CHAIRMAN. Without objection, the first reading of the bill
will be dispensed with and without objection, the bill will be con-
sidered as read and open to amendment at any point. Maybe before
I recognize you, we should recess to go vote and come back and I
will recognize you for your statement. Thank you all. We are re-
cessed until after the vote. I think we have three votes on the floor.

[Recess.]

The CHAIRMAN. I would like to call the meeting of the Committee
on House Administration back to order. The Chair now recognizes
the gentlewoman from California. Ms. Lofgren, Chairwoman of the
Subcommittee on Elections, held three hearings on this bill in prep-
aration for today’s markup.

Ms. LOFGREN. Mr. Chairman, I am chomping at the bit to offer
my substitute to the amendment, and I do so at this time.

The CHAIRMAN. The amendment has been distributed to the
Members. Without objection, the reading of the amendment will be
dispensed with. The gentlelady from California is recognized for
five minutes in support of her amendment.

[The information follows:]
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AMENDMENT IN THE NATURE OF A SUBSTITUTE
TO H.R. 811

OFFERED BY MS. ZOE LOFGREN OF CALIFORNIA

Strike all after the enacting clause and ingert the

following:

1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the “Voter Confidence and
3 Increased Accessibility Act of 20077,
4 SEC. 2. PROMOTING ACCURACY, INTEGRITY, AND SECU-
5 RITY THROUGH VOTER-VERIFIED PERMA-
6 NENT PAPER BALLOT.
7 {a) BALLOT VERIFICATION AND AUDIT CAPACITY.—
8 (1) IN GENERAL.—Section 30T(a}(2) of the
9 Help America Vote Aet of 2002 (42 U.S.C.
10 15481 (a)(2)) 1s amended to read as follows:
11' “(2) BALLOT VERIFICATION AND AUDIT (CAPAC-
12 ITY e
13 “(A) VOTER-VERIFIED PAPER BALLOTS.—
14 “(1) VERIFICATION.—(I} The voting:
15 system shall require the use of or produce
16 an individual, durable, voter-verified paper
17 ballot of the voter’s vote that shall be ere-
18 ated by or made available for inspection
§A\V101050407\050407.325.xml {370500119)
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2

and verification by the voter before the vot-
er’s vote 1s cast and counted. For purposes
of this subelanse, examples of such a ballot
include a paper ballot marked by the voter
for the purpose of being counted by hand
or read by an optical scanner or other
similar device, a paper ballot prepared by
the voter to be mailed to an election offi-
cial (whether from a domestic or overseas
location), a paper ballot created through
the use of a ballot marking device or sys-
tem, or a paper ballot produced by a toueh
sereen or other electronie voting machine,
s0 long as in each case the voter is per-
mitted to verify the ballot in a paper form
m accordance with this subpavagraph.

“(IT) The voting svstem shall provide
the voter with an opportunity to correct
any error made by the system in the voter-
verified paper ballot before the permanent
voter-verified paper ballot is preserved in
aceordance with elause ().

“(ITI) The voting system shall not
preserve the voter-verified paper ballots in

any manner that makes it possible, at any

(370500119)
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3
time after the ballot has been cast, to asso-
ciate a voter with the record of the voter’s
vote.

‘(i) PRESERVATION.—The individual,
durable voter-verified paper ballot pro-
duced in accordance with clause (i) shall be
used as the official ballot for purposes of
any recount or audit conducted with re-
spect. to any election for Federal office in
which the voting system is used, and shall
be preserved—

“(I) in the case of votes cast at
the polling place on the date of the
clection, within the polling place 1n
the manner or method in which all
other  paper ballots  are  preserved
within  such polling place on  such
date; or

I i any other case, i a
manner which is consistent with the
manner employed by the jurisdiction
for preserving such ballots in general,
“an) MANUAL AUDIT CAPACITY (1)

Bach paper batlot produced pursuant to

¢lause (1) shall be suitable for a manual

(370500119}
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‘d‘lvl(lit equivalent to that of a paper ballot
voting system, and shall be counted by
hand in any recount or audit conducted
with respect to any election for Federal of-
fice.

“(II) In the event of any inconsist-
encies or irregularities between any elec-
tronic vote tallies and the vote tallies de-
termined by counting by hand the indi-
vidual, durable voter-verified paper ballots
produced pursuant to clause (i), and sub-
jeet to subparagraph (B), the individual,
durable voter-verified paper ballots shall be
the true and ecorreet record of the votes
cast.

“(B) SPECIAL RULE FOR TREATMENT OF

DISPUTES WHEN PAPER BALLOTS HAVE BEEN

SIHOWN T0 BE COMPROMISED,—

“1) IN  GENERAL—In  the cevent
that—

Iy there s any inconsisteney

between any electronie vote tallies and

the vote tallies determined by eount-

ing by hand the individual, durable

voter-verfied paper ballots produced

(370500119}
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5
pursuant to subparagraph (A)(i) with
respect to any election for Federal of-
fice; and
“(II) it 1s demonstrated by clear
and convineing evidence (as deter-
mined in accordance with the applica-
ble standards in the jurisdiction in-
volved) in any recount, audit, or con-
test of the result of the election that
the paper ballots have been com-
promised (by damage or mischief or
otherwise) and that a sufficient num-
ber of the ballots have been so com-
promised that the result of the elec-
tion could be changed,
the determination of the appropriate rem-
edy with respect to the clection shall be
nade in accordance with applicable State
law, except that the electronie tally shall
not be used as the exclusive basis for de-
termining the offical certified vote tally,
“i) RULE FOR CONSIDERATION OF
BALLOTS ASSOCIATED WITIT BACH VOTING
SIACHINE.—For purposes of clause (i), the

paper ballots associated with cach voting

(370500119)
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1 system shall be considered on a voting-ma-
2 ¢hine-by-voting-machine basis, and only the
3 paper ballots deemed compromised, if any,
4 shall be considered in the calculation of
5 whether or not the vesult of the election
6 could be changed due to the compromised
7 paper ballots.”.
8 (2) CONFORMING AMENDMENT CLARIFYING AP-
9 PLICABILITY OF ALTERNATIVE LANGUAGE ACCESSI-
10 BILITY —Section 301(a)(4) of such Act (42 U.S.C.
11 15481(a)(4)) is amended by inserting “(including
12 the paper ballots required to be produced under
13 paragraph (2) and the notices required under para-
14 graphs (7) and (13)(B))” after “voting system”.
15 (3) OTHER CONFORMING AMENDMENTN.—Sec-
16 tion 301(a)(1) of such Act (42 U.S.C. 15481(a)(1))
17 is amended—
18 (A) - in subparagraph (A)(3), by striking
19 “ecounted” and inserting “counted, in accord-
20 ance with paragraphs (2) and (3)”;
21 (B3) in subparagraph (A)({1), by striking
22 “eounted” and mserting “counted, i accord-
23 ance with paragraphs (2) and (3)7;
24 (C) i subparagraph (A)(1), by striking
25 “ecounted” cach place it appears and mserting

FAV 10\050407\050407.325.xmi
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“ecounted, in aceordance with paragraphs (2)

2 and (3)”; and
3 (D) in subparagraph (B)(i1), by striking
4 “eounted” and inserting “‘connted, in accord-
5 ance with paragraphs (2) and (3)”.
6 (b) ACCESSIBILITY AND BALLOT VERIFICATION FOR
7 INDIVIDUALS WITH DISABILITIES.—
8 (1) IN GQENERAL.—Section 301(a)(3)(B) of
9 such Aet (42 U.8.C. 15481(a)(3)(B)) is amended to
10 read as follows:
11 “(B)(1) satisty the requirement of subpara-
12 graph (A) through the use of at least one voting
13 system equipped for individuals with disabilities
14 at. cach polling place; and
15 “(i) meet the requirements of subpara-
16 graph (A) and paragraph (2)(A) by using a svs-
17 tem that—
18 (1) allows the voter to privately and
19 independently verify the individual, durable
20 paper ballot through the conversion of the
21 human-readable printed or marked vote se-
22 lections into aceessibie form,
23 (IT) ensures that the untiré process
24 of ballot verification and vote casting is
£AV10\050407\050407.325xml  (370500119)
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1 equipped for individuals with disabilities,
2 and
3 “(III) does mnot preclude the sapple-
4 mentary use of Braille or tactile baliots.”.
5 (2) SPECIFIC REQUIREMENT OF STUDY, TEST-
6 ING, AND DEVELOPMENT OF ACCESSIBLE BALLOT
7 VERIFICATION MECHANISMS,—
8 (A) STUDY AND REPORTING,—Subtitle C
9 of title IT of such Act (42 U.S.C. 15381 et seq.)
10 is amended—
11 (i) by redesignating section 247 as
12 section 248; and
13 (i1} by Inserting after section 246 the
14 following new section:
15 “SEC. 247. STUDY AND REPORT ON ACCESSIBLE BALLOT
16 VERIFICATION MECHANISMS.
17 “(a) STUDY AND REPORT.—The Director of the Na-
18 tional Institute of Standards and Technology shall study,
19 test, and develop best practices to enhance the accessibility
20 of ballot verification mechanisms for individuals with dis-
21 abilities, for voters whose primary language is not English,
22 and for voters with difficulties in literacy, including best
23 praetices for the meehanisms themselves and the processes
24 through which the mechanisms are used. In carving out
25 this section, the Director shall speeifically investigate ex-
£AV10\050407\050407.325,xmi {370500119}

May 4, 2007 {5:54 p.m.)

60



61

F:\P10\H8 ! \HASUB_001.XML HL.AL
9
1 isting and potential methods or devices, including non-

NN e e = L O e - VS B

O N T NG T NS T N S S e T e i e e
LI\;)I&LAJI\)HO\OOO\JO\M#WMP-O

£W10\050407\050407.3
May 4, 2007 (5:54 p.m.}

electronic devices, that will assist such individuals and vot-
ers in creating voter-verified paper ballots and presenting
or transmitting the information printed or marked on such
ballots back to such individuals and voters.

“(b) COORDINATION WrtH GRANTS FOR TECH-
NOLOGY IMPROVEMENTS.—The Divector shall coordinate
the activities carried out under subsection (a) with the re-
search conducted under the grant program carried out by
the Commission under section 271, to the extent that the
Director and Commission determine necessary to provide
for the advancement of accessible voting technology.

“(¢) DEADLINE.—The Director shall complete the re-

quirements of subsection (a) not later than December 31,

2008.

“(d) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated to carry out subsection
{a) $3,000,000, to remain available until expended.”,

(B) CLERICAL AMENDMENT.—The table of
contents of such Act is amended—
(i) by redesignating the item relating
to section 247 as relating to section 248;
and
(it) by inserting after the item relating
to section 246 the following new item:
“See, 247, Stady and report on aceessible voter verifieation mechanisms.”.
25.xmi (370500119)
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1 (3) CLARIFICATION OF ACCESSIBILITY STAND-
2 ARDS UNDER VOLUNTARY VOTING SYSTEM GUID-
3 ANCE.~—In adopting any voluntary guidanee under
4 subtitle B of title III of the Help America Vote Act
5 with respect to the aceessibility of the paper ballot
6 verification regquirements for individuals with disabil-
7 ities, the Blection Assistance Commission shall in-
8 clade and apply the same accessibility standards ap-
9 plicable under the voluntary guidance adopted for
10 aceessible voting systems under such subtitle.
11 (¢) ADDITIONAL VOTPING SYSTEM REQUIREMENTS.
12 (1) REQUIREMENTS  DESCRIBED.—Section
13 301(a) of such Aet (42 UR.C. 15481(a)) is amend-
14 ed by adding at the end the following new para-
15 graphs:
16 “(7) INSTRUCTION REMINDING VOTERS OF IM-
17 PORTANCE OF VERIFYING PAPER BALLOT.—
18 “(A) IN GENERAL~—The appropriate elee-
19 tion official at each polling place shall cause to
20 be placed in a prominent location m the polling
21 place which iy clearly visible from the voting
22 booths a notice, in farge font print accessible to
23 the visually impairved, advising voters that the
24 paper ballots representing their votes shall serve
25 as the vote of reeord in all audits and recounts

FAV10\050407\050407.325. xmi
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1 in elections for Federal office, and that they
2 should not leave the voting booth until con-
3 firming that such paper ballots aceurately
4 record their vote.
5 “(B) SYSTEMS FOR INDIVIDUALS WITH
6 DISABILITIES.—All voting systems equipped for
7 individuals with disabilities shall present or
8 transmit in aceessible form the statement re-
9 ferred to in subparagraph (A), as well as an ex-
10 planation of the verification process described
11 in paragraph (3)(B){it).
12 “(8) PRONIBITING USE OF UNCERTIFIED ELEC-
13 TION-DEDICATED VOTING SYSTEM TECIHNOLOGIES;
14 DISCLOSURE REQUIREMENTS.—
15 “(A) IN GENERAL~—A voting systen used
16 in an election for Federal office in a State may
17 not at any time during the election contain or
18 use any clection-dedicated voting system tech-
19 nology which- has not been certified by the State
20 for use in the election and whichh has not been
21 deposited  with  an aceredited  labovatory  de-
22 seribed in seetion 2371 to be held in eserow and
23 diselosed in aceordance with this section.
24 “B) REQUIREMENT FOR AND RESTRIC-
25 PIONS ON DISCLOSURE.~—An aceredited labora-

£A\V101050407\050407.325.xmi
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1 tory under section 231 with whom an election-
2 dedicated voting system technology has been de-
3 posited shall—
4 “(1) hold the technology in escrow;
5 and
6 “(i1) diselose techmology and informa-
7 tion regarding the technology to another
8 person if—
9 “(I) the person is a qualified per-
10 son deseribed in subparagraph (C)
11 who has entered into a nondisclosure
12 agreement, with respect to the tech-
13 nology which meets the requirements
14 of subparagraph (D); or
15 “(II) the laboratory 1s required to
16 disclose the technology to the person
17 under State law, in accordance with
18 the terms and conditions applicable
19 under such law.
20 “OC) QUALIFIED PERSONS DESCRIBED,—
21 With respect to the disclosuve of election-dedi-
22 cated voting system technology by a laboratory
23 under subparagraph (B)(i)(1), a ‘qualified per-
24 son’ iy any of the following:

FAV10\050407\050407,325 . xmi (370500119}
May 4, 2007 {5:54 p.m.)
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“(i) A governmental entity with re-
sponsibility for the administration of vot-
ing and election-retated matters for pur-
poses of reviewing, analyzing, or reporting
on the technology.

“(i1) A party to pre- or post-election
litigation challenging the result of an elee-
tion or the administration or use of the
technology used in an election, including
but not imited to election contests or chal-
lenges to the certification of the tech-
nology, or an expert for a party to such
litigation, for purposes of reviewing or ana-
lvzing the technology to support or oppose
the htigation, and all parties to the litiga-
tion shall have access to the technology for
such purposes.

“(i) A person not deseribed in clause
(1) or (i1) who reviews, analvzes, or reports
on the technology solely for an academice,
seentifie; technological, ov other imvestiga-
tion or inquiry coneerning the accuracy or
integrity of the technology.

(D) REQUIREMENTS FOR  NONDISCLO-

SURE  AGREEMENTS.—A  nondisclosure agree-

(370500119)
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14

ment entered into with respect to an election-
dedicated voting system technology meets the
requirements of this subparagraph if the agree-

ment—

“(1) is Hmited in scope to coverage of
the technology diselosed under subpara-
graph (B) and any trade secrets and intel-
lectual property rights related thereto;

“(1) does not prohibit a signatory
from entering into other nondisclosure
agreements to review other technologies
nnder this paragraph;

“(in) exempts from coverage any in-
formation the signatory lawfully obtained
from another source or any information in
the public domain;

“(iv) remains in effeet for not longer
than the life of any trade secret or other
intelleetual property right related thereto;

“(v) prohibits the use of injunctions
barring a signatory from carrving out any
activity  authorized under subparagraph
(C), ineluding injunetions limited to the
period prior to a trial involving the tech-

nology;

(370500119}
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“(vi) is silent as to damages awarded
for breach of the agreement, other than a
reference to damages available under appli-
cable law;

“(vit) allows disclosure of evidence of
erime, including in respouse to a subpoena
or warrant;

“(viii) allows the signatory to perform
analyses on the technology (inchiding hy
executing the technology), disclose reports
and analyses that deseribe operational
issues pertaining to the technology (includ-
ing valnerabilities to tampering, errors,
risks associated with ase, fallures as a re-
sult of use, and other problems), and de-
seribe or explain why or how a voting sys-
tem failed or otherwise did not perform as
intended; and

“(ix) provides that the agreement
shall be governed by the trade seeret laws
ot the applicable State.

“{E) BELECTION-DEDICATED VOTING SYS-

TEM TECIINOLOGY DEFINED.—Ior purposes of
this paragraph, ‘clection-dedicated voting sys-

tem technology’ means ‘voting svstem software’

{370500119)
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1 as defined under the 2005 voluntary voting sys-
2 tem guidelines adopted by the Commission
3 under section 222, but excludes ‘commercial-
4 off-the-shelf’ software and hardware defined
5 under those guidelines.
6 “(9) PROHIBITION OF USE OF WIRELESS COM-
7 MUNICATIONS DEVICES IN VOTING SYSTEMS.—No
8 voting system shall contain, use, or be accessible by
9 any wireless, power-line, or concealed communication
10 device, except that enclosed infrared communications
11 devices which ave certified for use in the voting sys-
12 tem by the State and which cannot be used for any
13 remote or wide area communications or used without
14 the knowledge of poll workers shall be permitted.
15 “10) PROMIBITING CONNECTION OF SYSTEM
16 OR TRANSMISSION OFF SYSTEM INFORMATION OVER
17 TIE INTBRNET.~—No component of any voting de-
18 viee upon which ballots are programmed or votes ave
19 cast or tabulated shall be connected to the Internet
20 at any time.
21 “{11) SECURITY STANDARDS FOR VOTING SYS-
22 TEMS USED IN FEDERAL ELECTIONS,~—
23 “(A) IN GENERAL~—No voting system may
24 be used in an election for Federal office unless
25 the manufacturer of such system and the clee-

£AV101050407\050407.325.xmi
May 4, 2007 (5:54 p.m.}
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tion officials using such system meet the appli-
cable requirements described in subparagraph
(B).

“(B) REQUIREMENTS DESCRIBED.—The
requirements described in this subparagraph
are as follows:

“(1}) The manufacturer and the elec-
tion officials shall document the secure
chain of custody for the handling of all
software, hardware, vote storage media,
ballots, and voter-verified ballots used in
connection with voting systems, and shall
make the information available upon re-
quest to the Commission.

“(11) The manufacturer shall disclose
to the Commission and to the appropriate
election official any information required to
be disclosed under paragraph (8).

“(1i) After the appropriate election
official has certified the election-dedicated
and other voting svstem software for use in
an clection, the manufacturer may not—

“(I) alter such software; or

(370500119}
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18
“(IT) insert or use in the voting
system any software not certified by
the State for use in the election.

“(v) At the request of the Commis-
sion, the appropriate election official shall
submit information to the Commission re-
garding the State’s compliance with this
subparagraph.

“(C) DEVELOPMENT AND PUBLICATION OF
BEST PRACTICES ON DOCUMENTATION OF SE-
CURE CHAIN OF QUSTODY.~—Not. later than Au-
gust 1, 2008, the Commission shall develop and
make publicly available best practices regarding
the requirement of subparagraph (B)(i).

“(1D) DISCLOSURE OF SECURE CHAIN OF
CUusTonyY.~—The Comnussion shall make infor-
mation provided te the Commission under sub-
paragraph (B)(i) available to any person upon
request.

“(12) DURABILITY AND READABILITY REQUIRE-

MENTS IFOR BALLOTS.—

“(A) DURABILITY REQUIREMENTS FOR
PAPER BALLOTS.—

“() INn dBENERAL—AI voter-verified

paper ballots required to be used under

(370500119}



71

FAPIO\H8 ! NHASUB_001. XML HLLCL

19

—

this Act (including the paper ballots used

2 under paragraph (13)) shall be marked,
3 printed, or recorded on durable paper.

4 “(i) DEFINITION~— For purposes of
5 this Act, paper is ‘durable’ if it is capable
6 of withstanding multiple counts and ve-
7 counts by hand without compromising the
8 fundamental integrity of the ballots, and
9 capable of retaining the information
10 marked, printed, ov recorded on them for
11 the full duration of a retention and preser-
12 vation period of 22 months.

13 “(B) READABILITY REQUIREMENTS FOR
14 MACHINE-MARKED OR  PRINTED PAPER BAIL-
15 Lors.—AllL voter-verified  paper ballots  com-
16 pleted by the voter through the use of a mark-
17 ing or printing device shall be c¢learly readable
18 by the voter without assistance (other than eve-
19 plasses or other personal vision enhancing de-
20 vices) and by a  seanner or other deviee
21 equipped for individuals with disabilities,

22 “(13) USE OF PAPER BALLOTS IN CASE OF 8YS-
23 TEM OR EQUIPMENT IPAILURE.

24 “(AY TN UENERAL~—In the event of the
25 failure of voting cquipment at a polling place

FAV10\050407\050407.326.xmi (370500119}
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that causes a delay, any individual who is wait-
ing at the polling place to cast a ballot in an
election for Federal office shall be provided with
a paper ballot for the election and the supplies
necessary to mark the ballot. Any paper ballot
which is cast by an individual under this snb-
paragraph shall be counted and otherwise treat-
ed as a regular ballot in the final unofficial vote
comt and eertified count and not as a provi-
sional ballot, nnless the individual easting the
ballot. otherwise would have been required to
cast. a provisional ballot if the voting equipment.

had not failed.

“(BY POSTING OF NOTICE.—The appro-
priate election official shall ensure that at cach
polling place a notice is displayved prominently
which deseribes the right of an individual under
this paragraph to be provided with a paper bal-
lot. for voting in the clection.

“) TRAINING  OF  BLECPION  OFFI-
CLALS.—The  chief State election official shall
ensure that election officials at polling places in
the State are aware of the requivements of this
paragraph, including the requirement to display

a notice under subparagraph (13).7.

{37050019)
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(2) REQUIRING LABORATORIES TO MEET

2 STANDARDS PROHIBITING CONFLICTS OF INTEREST
3 AS CONDITION OF ACCREDITATION FOR TESTING OF
4 VOTING SYSTEM HARDWARE AND SOFTWARE,.—

5 (A) IN ¢ENERAL.—Section 231(b) of such
6 Act (42 U.B.C. 15371(b)) is amended by add-
7 ing at the end the following new paragraphs:

8 “(3) PROHIBITING CONFLICTS OF INTEREST;
9 ENSURING AVAILABILITY OF RESULTS.—

10 “(A) IN GENERAL.—A laboratory may not
11 be aceredited by the Commission for purposes
12 of this section unless—

13 “(1) the laboratorv certifies that the
14 only compensation it veceives for the test-
15 ing carried out in connection with the cer-
16 tification, decertification, and  recertifi-
17 cation of the manufacturer’s voting svstem
18 hardware and software is the payment
19 made from the Testing Bscrow Account
20 under paragraph (4);

21 “(i1) the laboratory meets such stand-
22 ards as the Commission shall establish
23 (after notice and opportunity for public
24 comment) to prevent- the existence or ap-
25 pearance of any conflict of interest in the

£AV10\050407\050407.325.xmi {370500119)
May 4, 2007 {5:54 p.m.} :
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1 testing carried out by the laboratory under
2 this seetion, including standards to ensure
3 that the laboratory does not have a finan-
4 cial interest in the manufacture, sale, and
5 distribution of voting system hardware and
6 software, and is sufficiently independent
7 from other persons with such an interest;
8 “(itt) the laboratory certifies that it
9 will permit an expert designated by the
10 Jommission to observe any testing the lab-
11 oratory carries out under this section; and
12 “(iv) the laboratory, upon completion
13 of any testing carried out under this see-
14 tion, discloses the test protocols, results,
15 and all communication between the labora-
16 tory and the manufacturer to the Commis-
17 sion,
18 “(B) AVAILABILITY OF RESULTS.—Upon
19 receipt. of information under subparagraph (A),
20 Commission shall make the information
21 available promptly to election officials and the
22 publie,
23 “(4) PROCEDURES FOR CONDUCTING TESTING;
24 PAYMENT OF USER FEES FOR COMPENSATION OF
25 ACCREDITED LABORATORIES.—

#AV10\050407\050407.325. xmt
May 4, 2007 {(5:54 p.m.}
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“(A) ESTABLISHMENT OF ESCROW AC-
COUNT—The Commission shall establish an es-
crow account, (to be known as the ‘Testing Hs-
crow Aecount’) for making pavments to acered-
ited laboratories for the costs of the testing car-
ried out in conneetion with the certification, de-
certification, and rvecertification of voting svs-
tem hardware and software.

“(B) SCHEDULE OF FEES.—In consulta-
tion with the aceredited laboratories, the Com-
mission shall establish and regularly update a
schedule of fees for the testing carried out in
connection with the certification, decertification,
and recertification of voting system hardware
and software, based on the reasonable costs ex-
pected to be ineurred by the aceredited labora-
tories in carrving out the testing for various
types of hardware and software.

C(C) REQUENTS AND PAYMENTS BY MANU-
FACTURERS.~—A manutacturer of voting system
hardware and software may not have the hard-
ware or software tested by an aceredited labora-

tory under this seetion unless—

(370500119)
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“(1) the manufacturer submits a de-
tatled request for the testing to the Com-
mission; and
“(i) the manufacturer pays to the

Jommission, for deposit into the Testing

Eserow  Account  established under sub-

paragraph (A), the applicable fee under the

schedule established and in effect under

subparagraph (B).

“(D) SELECTION OF LABORATORY.—Upon
receiving a request for testing and the payment
from a manutacturer required under subpara-
graph (C), the Commnission shall scleet at van-
dom (to the greatest extent practicable), from
all laboratories which are accredited under this
seetion to carry out the specific testing re-
quested by the manufacturer, an aceredited lab-
oratory to carry out the testing.

) PAYMENTS  TO  LABORATORIES.—
Upon receiving a certification from a laboratory
selected to carry out testing pursuant to sub-
paragraph (1) that the testing is completed,
along with a copy of the results of the test as
required under paragraph (3)(A)(iv), the Com-

niisston shall make a payment to the laboratory

(370500119}
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from the Testing Kserow Account established
under subparagraph (A) in an amount equal to
the applicable tee paid by the mamufacturer
under subparagraph (C)(ii).

“(5) DISSEMINATION OF ADDITIONAL INFORMA-

TION ON ACCREDITED LABORATORIES.——

“(A}) INFORMATION ON TESTING.—Upon
completion of the testing of a voting system
under this  section, the Commission shall
promptly disseminate to the public the identi-
fication of the laboratory which carried out the
testing,

“(B) INFORMATION ON STATUS OF LAB-
ORATORIES.—The Commission shall promptly
notify Congress, the ehief State election official
of each State, and the public whenever—

“(1) the Commission revokes, termi-

nates, or suspends the acereditation of a

laboratory under this section;

“(1) the Commission restores the ac-
ereditation of a laboratory under this sece-
tion which has been revoked, terminated,

or suspended; or

(370500119)
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“(i1) the Commission has credible evi-
dence of significant security tallure at an
aceredited laboratory.”.

(B) CONFORMING AMENDMENTS.—Section

231 of such Act (42 U.S.0C. 15371) is turther

amended—

(i) in subsection (a){1), by striking
“testing, certification,” and all that follows
and mserting the following: “‘testing of vot-
ing system hardware and software by ac-
credited laboratories in connection with the
certification, decertification, and recertifi-
cation of the hardware and software for
purposes of this Aet.”;

(i1) in sabsection (a)(2), by striking
“testing, certification,” and all that follows
and inserting the following: “testing of its
voting svstem  hardware and software by
the laboratories acceredited by the Commis-
ston under this section in connection with
certifving,  decertifving, and  recertifving
the hardware and software.”’;

(i) in subsection (b){(1), by striking

“testing, certification, decertification, and

(370500119)
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recertification”  and inserting “testing”;
and
(iv) in subsection (d), by striking

“testing, certification, decertification, and

recertification” each place it appears and

ingerting “testing”.

(C) DEADLINE FOR ESTABLISHMENT OF
STANDARDS, ESCROW ACCOUNT, AND SCHED-
ULE OF FEES.—The Election Assistance Com-
mission shall establish the standards deseribed
in section 231(b)(3) of the Help America Vote
Act of 2002 and the Testing Escrow Account
and schedule of fees deseribed in seetion
231(h)(4) of such Act (as added by subpara-
graph (A)) not later than January 1, 2008,

(D) AUTHORIZATION  OF  APPROPRIA-
TIONS.—There are authorized to be appro-
priated to the Election Assistance Commission
sueh sums as may be neeessary to carry out the
Conmission’s duties under paragvaphs (3) and
(4) of section 231 of the Ilelp America Vote
Act of 2002 (as added by subparagraph (A)).

(3) SPECIAL CERTIFICATION OF BALLOT DURA-

BILITY  AND  READABILITY  REQUIREMENTS [FOR

(370500119)
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1 STATES NOT CURRENTLY USING DURABLE PAPER
2 BALLOTS.—
3 (A) IN GENERAL.—If any of the voting
4 svstems used in a State for the regularly sched-
5 uled 2006 general elections for Federal office
6 did not require the use of or produce durable
7 paper ballots, the State shall certify to the
8 Election Assistance Commwission not later than
9 90 days after the date of the enactment of this
10 Aect that the State will be in compliance with
11 the requirements of sections  301{a)(2),
12 301(a)(12), and 301{(b) of the Help America
13 Vote of 2002, as added or amended by this sub-
14 seetion, in accordance with the deadline estab-
15 lished under this Act, and shall include in the
16 certification the methods by which the State
17 will meet the requirements.
18 (B) CERTIFICATIONS BY STATES THAT RE-
19 QUIRE CHANGES TO STATE LAW.—~—In the case
20 of a State that requires State legislation to
21 carry out an activity covered by any certifi-
22 cation submitted under this pavagraph, the
23 State shall be permitted to make the certifi-
24 cation notwithstanding that the legislation has
25 not been enacted at the time the eertification is
£\V10\050407\050407 325.xml  {370500119)
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1 submitted and such State shall submit an addi-
2 tional certification once such legislation is en-
3 acted.
4 {(4) GRANTS FOR RESEARCH ON DEVELOPMENT
5 OF  ELECTION-DEDICATED VOTING SYSTEM  SOIPT-
6 WARE .~
7 (A) IN GENERAL.—Subtitle D of title II of
8 the Help America Vote Act of 2002 (42 U.8.C.
9 15401 et seq.) is amended by adding at the end
10 the following new part:
11 “PART 7--GRANTS FOR RESEARCH ON DEVELOP-
12 MENT OF ELECTION-DEDICATED VOTING
13 SYSTEM SOFTWARE
14 “SEC. 297. GRANTS FOR RESEARCH ON DEVELOPMENT OF
15 ELECTION-DEDICATED VOTING SYSTEM
16 SOFTWARE.
17 “a) In GENERAL—The Dircctor of the National
18 Secience Foundation (hereafter in this part referred to as

[N O N T ST o R O S o
whn K W N - O WO

the ‘Director’) shall make grants to not fewer than 3 eligi-
ble entities to conduet research on the development of elee-
tion-dedicated voting system software.

“(b) BLIGIBILITY. —An entity is cligible to reecive a
grant under this part if it submits to the Direetor (at such
time and in such form ax the Director may require) an

apphication containing—

£AV10\050407\050407.325 xmit (37050019}
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“(1) certifications regarding the benefits of op-

2 erating voting systems on election-dedieated software
3 which is easily understandable and which is written
4 exclusively for the purpose of condueting elections;
5 “(2) certifications that the entity will use the
6 funds provided under the grant to carry out rescarch
7 on how to develop voting systems that run on elee-
8 tion-dedicated software and that will meet the apph-
9 cable requirements for voting systems under title I1I;
10 and
11 “(3) such other information and certifications
12 as the Divector may requive.
13 “{e) AUTHORIZATION OF APPROPRIATIONS.—There
14 are authorized to be appropriated for grants under this
1S part $1,500,000 for cach of fiscal years 2007 and 2008,
16 to remain available until expended.”.
17 (B) CLERICAL AMENDMENT.—The table of
18 contents of such Act is amended by adding at
19 the end of the items relating to subtitle D of
20 title IT the following:
CPART T—CHANTS POR RESEARCIT ON DEVELOPMENT OF BLBCTION-
DupreaTin VOring SySTadM SOPTwaRE
“Rec. 297, Grants for veseareh on development of eleetion-dedicated voting sys-
tom software.”.
21 {(d) AVAILABILITY OF ADDITIONAL FUNDING TO JIN-
22 ABLE STATES 1o Mert Cowrs oF REVISED REQUIRE-
23 MENTH—
fAV10\060407\050407.325.xml  {370500119)
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1 (1) EXTENSION OF REQUIREMENTS PAYMENTS
2 FOR MEETING REVISED REQUIREMENTS.—Section
3 2567(a} of the Help America Vote Act of 2002 (42
4 U.8.C. 15407(a) is amended by adding at the end
5 the following new paragraph:
6 “(4) For figeal year 2007, $1,000,000,000, ex-
7 cept that any funds provided under the authoriza-
8 tion made by this paragraph shall be used by a
9 State only to meet the requirements of title III
10 which are first imposed on the State pursuant to the
11 amendments made by section 2 of the Voter Con-
12 fidence and Increased Accessibility Aet of 2007, or
13 to otherwise modify or veplace its voting systems in
14 response to such amendments.”’,
15 (2) UsE OF REVISED FORMULA FOR ALLOCA-
16 TION OF FUNDS.—Section 252(h) of such Act (42
17 U.8.C. 15402(b)) is amended to read as follows:
18 “(b} STATE ALLOCATION PERCENTAGE DEFINED.—
19 (1) IN GENERAL~—Ixcept as provided in para-
20 graph (2), the ‘State allocation percentage’ for a
21 State is the amount (expressed as a percentage)
22 equal to the quotient of—
23 “(A) the voting age population of the State
24 (as veported in the most recent decennial cen-
25 sus); and

£AV10\050407\050407.325.xmi
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1 “(B) the total voting age population of all
2 States (as reported in the most recent decennial
3 census).
4 “(2) SPECIAL RULE FOR PAYMENTS FOR PFIS-
5 AL YEAR 2007.—
6 “(A) IN GENERAL.—In the case of the re-
7 quirements payment made to a State for fiscal
8 vear 2007, the ‘State allocation percentage’ for
9 a State is the amount (expressed as a percent-
10 age) equal to the quotient of—
11 “(i) the sum of the number of non-
12 compliant precnets in the State and H0%
13 of the number of partially voneomphant
14 precinets in the State; and
15 “(i1) the sum of the number of non-
16 compliant precinets in all States and 50%
17 of the number of partially noncomplant
18 precinets in all States.
19 “(B)  NONCOMPLIANT  PRECINCT  DE-
20 FINED.—In  this paragraph, a ‘noncompliant
21 preeinet’ means any precinet (or equivalent lo-
22 cation) within a State for which the voting sys-
23 tem used to administer the regularly scheduled
24 general election for Federal office held in No-

£:\V10\050407\050407.325.xm}
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vember 2006 did not meet either of the require-
ments deseribed in subparagraph (D),

“(C)  PARTIALLY NONCOMPLIANT PRE-
CINCT DEFINED.—In this paragraph, a ‘par-
tially noncompliant precinet’ means any pre-
cinet (or equivalent location) within a State for
which the voting system used to administer the
regularly scheduled general election for Federal
office held in November 2006 met only one of
the requirements deseribed in  subparagraph
(D).

“(D) REQUIREMENTS DESCRIBED.—The
requirements  deseribed  in o this  subparagraph
with respect to a voting system are as follows:

“() The primary voting system re-
quired the use of or produced durable
paper ballots (as deseribed in  section
301(a)(12)(A)) for every vote cast.

“(i1) The voting svstem provided that
the entire  process  of  paper  ballot
verification was  cquipped  for individnals
with disabilities.”,

(3) INCREASE IN STATE MINIMUM SHARE O

PAYMEBNT —Section 252(¢) of suceh Aet (42 US.(L

15402(e)) is amended—

(370500119)
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(A) in paragraph (1), by inserting after
“one-half of 1 percent” the following: “(or, in
the case of the payment made for fiscal year
2007, 1 percent)”’; and
(B) m paragraph (2), by inserting after
“one-tenth of 1 percent” the following: “(or, in
the case of the payment made for fiscal year
2007, one-halt of 1 percent)”.

(4) REVISED CONDITIONS FOR RECEIPT OF

FUNDS.—Section 253 of such At (42 U.S.CL

15403) 1s amended—

(A) in subsection (a), by striking “A State
is eligible” and inserting “Txeept as provided i
subsection (f), a State is ehgible™; and

(B) by adding at the end the following new

subsection:

“UF) SPECIAL RULE FOR FISCAL YEAR 2007 —

“(1) IN UBNERAL.~Notwithstanding any other

provision of this part, a State is eligible to receive
k4

equirements payment for fiseal year 2007 if, not

later than 90 davs after the date of the enactment
of the Voter Confidence and Inereased Aceessibility

Act of 2007, the chief exeeutive officer of the State,

designee, in consultation and coordination with

the chief State clection official—

(370600119)
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1 “(A) eertifies to the Commission the num-
2 ber of noncompliant and partially noncompliant
3 precinets in the State (as defined in section
4 252(h)(2)); and
5 “(B) files a statement with the Commis-
6 sion deseribing the State’s need for the pay-
7 ment and how the State will use the payment
8 to meet. the requirements of title III (in aceord-
9 ance with the limitations applicable to the use
10 of the payment under section 257(a)(4)).
11 “(2) CERTIFICATIONS BY STATES THAT RE-
12 QUIRE CHANGES TO STATE LAW.—In the case of a
13 State that requires State legislation to earry out any
14 activity covered by any certifieation submitted under
15 this subsection, the State shall be permitted to make
16 the certification notwithstanding that the legislation
17 has not been enacted at the time the certification is
18 submitted and such State shall submit an additional
19 certification onee such legislation is enacted.”.
20 {h) PERMITTING USE OF FUNDS FOR RREIM-
21 BURSEMENT FOR (OSTS PREVIOUSLY INCURRED.—
22 Section  201(e)(1)  of  sueh  Aet (42 U.S.C
23 15401(e)(1)) is amended by striking the period at
24 the end and inserting the following: “, or as a reim-
25 bursement for any costs ineurred in meeting the re-

£AV10\050407\050407.325.xmi
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1 quirements of title II1 which are imposed pursuant
2 to the amendments made by section 2 of the Voter
3 Confidence and Inereased Accessibility Aet of 2007
4 or in otherwise modifying or replacing voting svs-
5 tems in response to such amendments.”.

6 (6) RULE OF CONSTRUCTION REGARDING
7 STATES RECEIVING OTHER FUNDS FOR REPLACING
8 PUNCH CARD, LEVER, OR OTHER VOTING MA-
9 CRINES.—Nothing in the amendments made by this
10 subsection or in any other provision of the Help
11 America Vote Act of 2002 may be construed to pro-
12 hibit & State which received or was authorized to re-
13 ceive a pavnient under title T or IT of sueh Act for
14 replacing puneh card, lever, or other voting ma-
15 chines from receiving or using any funds which are
16 made available under the amendments made by this
17 suthsection,

18 (7) BPPECTIVE DATE.—The amendments made
19 by this subsection shall apply with respeet to fiscal
20 years beginning with fiseal vear 2007,
21 (¢) BPFECTIVE Datie For NEW REQUIREMENTS,—

22 Beetion 301(d) of such Aet (42 U.S.C. 15481(d)) s

23 amended to read as follows:

AV10\0504071050407.325.xml
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1 “(1) IN GENERAL.—Except as provided in para-
2 graph (2), each State and jurisdiction shall be re-
3 quired to comply with the requirements of this sec-
4 tion on and after January 1, 2006.
5 “(2) SPECIAL RULE FOR CERTAIN REQUIRE-
6 MENTS.—
7 “(A) IN GENERAL.—IExcept as provided in
8 subparagraph (B), the requirements of this sec-
9 tion which are first imposed on a State and ju-
10 risdiction pursuant to the amendments made by
11 seetion 2 of the Voter Confidence and Increased
12 Accessibility Act of 2007 shall apply with re-
13 speet to the regularly scheduled general election
14 for Federal office held in November 2008 and
15 each succeeding election for Federal office.
16 “(B) DELAY FOR JURISDICTIONS USING
17 CERTAIN PAPER BALLOT PRINTERS OR (ERTAIN
18 PAPER  BALLOT-EQUIPPED  ACUESSIBLE  Ma-
19 CHINES IN 2006.—
20 (1) DrrAY.~In the case of a juris-
21 diction deseribed in elause (i), subpara-
22 graph (A) shall apply to the jurisdiction as
23 it the reference in such subparagraph to
24 ‘the regularly scheduled  general  election
25 for Federal office held in November 2008

£\V10\050407\050407.325.xm}
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and each succeeding election for Federal

{

office’ were a reference to ‘elections for
Federal office oceurring during 2010 and
each succeeding year’, but only with re-
speet to the following requirements of this
section:

“(T) Paragraph (3)(B)(ii)(I) and
(IT) of subsection (a) (relating to ac-
cess to verification from the durable
paper ballot).

(1) Paragraph  (12) of sub-
section (a) (relating to durability and
readability requirements for ballots).
‘(i) JURISDICTIONS DESCRIBED.—A

Jurisdicetion deseribed in this clause is—

1) a jurisdiction which useéd
thermal  reel-to-reel  voter  verified
paper ballot. printers attached to di-
rect recording clectronie voting ma-
chines for the administration of the
regularly  scheduled  gencral  election
for federal office held in November
2006 and which will continue to use
such printers attached to such voting

machines for the admimistration of

(370500119)
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elections for Federal office held in

2008; or
“(ITy a jurisdiction which used
voting machines which met the acces-
sibility requirements of paragraph (3)
of subsection (a) (as in effect with re-
spect. to such election) for the admin-
istration of the vegularly scheduled
general election for Federal office held
in November 2006 and which nsed or
produced a paper ballot, and which
will continue to use such voting ma-
chines for the administration of elec-
tions  for Federal office held in

2008.”.

SEC. 3. ENHANCEMENT OF ENFORCEMENT OF HELP AMER-

ICA VOTE ACT OF 2002.

Section 401 of such Act (42 U.8.C1 15511) is amend-

{1} by striking

“The Attorney General” and in-

serting “(a) IN GENERAL~—The Attorney General”;

and

(2) by adding at the end the following new sub-

seetions:

(370500119}
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1 “(b) FILING OF COMPLAINTS BY AGGRIEVED PER-
2 BONS.—
3 “(1) IN GENERAL.—A person who is aggrieved
4 by a violation of section 301, 302, or 303 which has
5 oceurred, is occurring, or is about to occeur may file
6 a written, signed, notarized complaint with the At-
7 torney General deseribing the violation and request-
8 ing the Attorney General to take appropriate action
9 under this section.
10 “(2) RESPONSE BY ATTORNEY GENERAL.—The
11 Attorney General shall respond to each complaint
12 filed under paragraph (1), in accordance with proce-
13 dures established by the Attorney General that rve-
14 quire responses and determinations to be made with-
15 m the same (or shorter) deadlines which apply to a
16 State under the State-based administrative com-
17 plaint. procedures deseribed in section 402(a)(2).
18 “(¢) CLARIFICATION OF AVAILABILITY OF PRIVATE
19 Ruarrr or Acrion.—Nothing in this seetion may be con-
20 strued to prehibit any person from bringing an action
21 under section 1979 of the Revised Statutes of the United
22 States (42 U.S.CL 1983) (including any individual who
23 secks to enforee the individuals right to a voter-verified
24 paper ballot, the vight to have the voter-verified paper bal-
25 lot counted in accordance with this Act, or any other right
£AV10\050407\050407.325.xml  (370500119)
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41
under subtitle A of title III) to enforce the uniform and
nondiseriminatory election techinology and administration
requirements under sections 301, 302, and 303.

“(d) No EFFECT ON STATE PROCEDURES ~—Nothing
in this section may be construed to affect the availability
of the State-based administrative complaint procedures ve-
quired under section 402 to any person filing a complaint
under this subsection.”.

SEC. 4. REQUIREMENT FOR MANDATORY MANUAL AUDITS
BY HAND COUNT.

{a) MANDATORY MANUAL AUDITS.—Title I of the
Help America Vote Act of 2002 (42 U.S.C. 15481 et seq.)
is amended by adding at the end the following new sub-
title:

“Subtitle C—Mandatory Manual
Audits
“SEC. 321. REQUIRING AUDITS OF RESULTS OF ELECTIONS.

“(a) REQUIRING AUDITS.—

Y1) IN GENERAL—In accordance with this
subtitle, each State shall administer, without ad-
vanee notice to the precinets sclected, audits of the
results of elections for IPederal office held in the
State {and, at the option of the State or jurisdiction
mvolved, of clections for State and local office held

at the same time as such election) consisting of ran-

fAV1010560407\050407.325. xmi (370500119)
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I\ dom hand counts of the voter-verified paper ballots
2 required to be produced and preserved pursuant to
3 seetion 301(a)(2).
4 “(2) EXCEPTION FOR CERTAIN ELECTIONS.—A
5 State shall not be required to administer an audit of
6 the results of an election for Federal office under
7 this subtitle if the winning candidate in the elec-
8 tion—
9 “(A) had no opposition on the ballot; or
10 “(B) received 80% or more of the total
11 number of votes cast in the election, as deter-
12 mined on the basis of the final unofficial vote
13 count.
14 “(b) DETERMINATION OF BENTITY CONDUCTING AU-

I5 prrs; APPLICATION OF (GAQ INDEPENDENCE STAND-
16 arDS.—The State shall administer audits under this sub-
17 title through an entity selected for such purpose by the
18 State in accordance with such eriteria as the State con-
19 siders appropriate consistent with the requirements of this
20 subtitle, except that the entity must meet the general
21 standards established by the Comptroller General to en-
22 sure the independence (including the organizational inde-
23 pendence) of entities performing financial audits, attesta-
24 tion engagements, and performance andits under gencrally

25 accepted government aceonnting standards.

FAV10\050407\050407.325.xm} (370500119}
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1 “(¢) REFERENCES TO ELECTION AUDITOR.—In this
2 subtitle, the term ‘Blection Auditor’ means, with respect
3 to a State, the entity selected by the State under sub-
4 section (b).
5 “SEC. 322. NUMBER OF BALLOTS COUNTED UNDER AUDIT.
6 “(a) IN GENERAL.—I8xcept as provided in subsection
7 (b), the number of voter-verified paper ballots which will
& be subject to a hand count administered by the Blection
9 Auditor of a State under this subtitle with respect to an
10 election shall be determined as follows:
11 “(1) In the event that the unofficial count as
12 described in section 323(a)(1) reveals that the mar-
13 gin of victory between the two candidates recciving
14 the largest nuwmber of votes in the election is less
15 than 1 percent of the total votes cast in that elee-
16 tion, the hand counts of the voter-verified paper bal-
17 lots shall oceur in at least 10 percent of all precinets
18 or equivalent locations (ov alternative aundit units
19 used in aceordance with the method provided for
20 under subsection (b)) in the Congressional distriet
21 involved (in the case of an clection for the House of
22 Representatives) or the State (in the case of any
23 other eleetion for Federal office).
24 “(2) In the event that the unofficial count as
25 described in section 323(a)(1) reveals that the mar-

fAV10\050407\050407.325.xmt
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gin of victory between the two candidates receiving
the largest number of votes in the election is greater
than or equal to 1 percent but less than 2 percent
of the total votes cast in that election, the hand
counts of the voter-verified paper ballots shall oceur
in at least b percent of all precinets or equivalent lo-
cations (or alternative audit units used in acceord-
ance with the method provided for under subsection
(b)) in the Congressional distriet involved (in the
case of an election for the House of Representatives)
or the State (in the case of any other election for
Federal office).

“(3) In the event that the unofficial count as
deseribed in section 323(a)(1) reveals that the mar-
gin of victory between the two candidates receiving
the largest number of votes in the clection is equal
to or greater than 2 percent of the total votes cast
in that clection, the hand counts of the voter-verified
paper ballots shall oceur in at least 3 perveent of all
precinets or equivalent, locations (or alternative audit
units used in accordance with the method provided
for under subsection (b)) in the Congressional dis-
trict involved {(in the case of an election for the
[Touse of Representatives) or the State (in the case

of any other election for Federal office).

{370500119)
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“(b) Use OF ALTERNATIVE MECHANISM.—Notwith-
standing subsection (a), a State may adopt and apply an
alternative mechanism to determine the number of voter-
verified paper ballots which will be subject to the hand
counts required under this subtitle with respect to an elee-
tion, so long as the alternative mechanism nses the voter-
verified paper ballots to conduct the andit and the Na-
tional Institute of Standards and Technology determines
that the atternative mechanism will be at least as statis-
tically effective in ensuring the accuracy of the election
results as the procedure under this subtitle.

“SEC. 323. PROCESS FOR ADMINISTERING AUDITS.

“la) In GeNERAL—The Rlection Auditor of a State
shall administer an audit under this seetion of the results
of an election 1n accordance with the following procedures:

“11) Within 24 hours after the State announces
the final anofficial vote connt (as defined by the

State) in each precinet in the State, the Election

Auditor shall determine and then announce the pre-

cinets in the State in which it will administer the an-

dits.

“(2) With respect to votes cast at the precinet
or equivalent location on or before the date of the
election (other than provisional ballots deseribed in

paragraph (3)), the Election Auditor shall admin-

£AV101050407\050407.325. xmi {370500119)
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\ ister the hand count of the votes on the voter-
2 verified paper ballots required to be produced and
3 preserved under section 301(2)(2)(A) and the com-
4 parison of the count of the votes on those ballots
5 with the final unofficial count of such votes as an-
6 nounced by the State.
7 “(3) With respect to votes cast other than at
8 the precinet on the date of the election (other than
9 votes cast before the date of the election deseribed
10 in paragraph (2)) or votes cast by provisional ballot
11 on the date of the election which are certificd and
12 counted by the State on or after the date of the elee-
13 tion, including votes cast by absent uniformed serv-
14 iees voters and overseas voters under the Uniformed
15 and Overseas Citizens  Absentee Voting  Act, the
16 Election Auditor shall administer the hand count of
17 the votes on the applicable voter-verified paper bal-
18 lots requived to be produced and preserved under
19 section 30T()(2)(A) and the comparison of the
20 count of the votes on those ballots with the final un-
21 official count ot such votes as announced by the
22 State.
23 “(by Use or ELECTION PERSONNEL.—In admin-

24 istering the audits, the Hlection Auditor may utilize the

25 services of election administration personnel of the State

£A\V101050407\050407.325..xm}
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or jurisdiction, including poll workers, without regard to
whether or not the personnel have professional auditing
experience.

“(¢) LOCATION.—The Election Auditor shall admin-
ister an audit of an election at the location where the bal-
lots cast in the election are stored and counted after the
date of the election, and in the presence of those personnel
who under State law are responsible for the custody of
the ballots.

“(d) SPECIAL RULE IN CASE OF DELAY IN REPORT-
ING ABSENTEE VOTE COUNT.—In the case of a State in
which the final count of absentee and provisional votes is
not announced until after the expiration of the 7-day pe-
riod which hegins on the date of the eleetion, the Blection
Aunditor shall initiate the process deseribed in subsection
(a) for administering the audit not later than 24 hours
after the State announces the final wnofficial vote count
for the votes cast at the precinet ov equivalent location
on or before the date of the clection, and shall initiate
the administration of the audit of the absentee and provi-
sional votes pursuant to subsection (a)(3) not later than
24 hours after the State announces the final unofticial
count of such votes.

“(e) ADDITIONAL AUDITS IF (CCAUSE SHOWN, —

E\WV10\050407\050407.325.xmi (370500119)
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1 “1) IN GENERAL.—If the Election Auditor
2 finds that any of the hand counts administered
3 under thig section do not mateh the final unofficial
4 tally of the results of an election, the Blection Audi-
5 tor shall administer hand counts under this section
6 of such additional precinets (or equivalent jurisdie-
7 tions) as the Election Auditor considers appropriate
8 to resolve any concerns resulting from the audit and
9 ensure the aceuracy of the results.
10 “(2) BESTABLISHMENT AND PUBLICATION OF
11 PROCEDURES GOVERNING ADDITIONAL  AUDIPS.—
12 Not later than August 1, 2008, each State shall es-
13 tablish and publish procedures for carrving out the
14 additional audits under this subscction, including the
IN] means by which the State shall resolve any coneerns
16 resulting from the audit with finality and ensure the
17 aceuracy of the results.
18 “(f) PUBLIC OBSERVATION OF 1\UDI’1‘S.-—~E'(\k('h audit
19 conducted under this section shall be condueted in a man-
20 ner that allows public observation of the entire process.
21 9“SEC. 324. SELECTION OF PRECINCTS.
22 “(a) IN GENERAL.~IExeept as provided in subsecetion
23 (¢, the selection of the precinets in the State in which
24 the Rlection Auditor of the State shall administer the
25 hand counts under this subtitle shall be made by the Tlee-

£\V10\050407\050407.325.xm
May 4, 2007 (5:54 p.m.)

(370500119)



101

FAPIO\H81I\HASUB_001 XML HLL.CL

o 00~ N i B W N

[ I e e e e e
5 BB RNREBET®xITa &R0 =S

FAV10\050407\050407.3:
May 4, 2007 (5:54 p.m.}

49
tion Auditor on an entirely random basis using a uniform
distribution in which all precinets in a Congressional dis-
trict have an equal chance of being selected, in accordance
with procedures adopted by the Commission, except that
at least one precinet shall be selected at random in each
county.

“(b) PuBLIC SELECTION.~—The random selection of
precinets under subsection (a) shall be condueted in pub-
lie, at a time and place announced in advance.

“(¢) MANDATORY SELECTION OF PRECINCTS ESTAB-
LISHED SPECIFICALLY FOR ABSENTEE BALLOTS.~—If a
State establishes a separate precinet for purposes of
counting the absentee ballots cast in an election and treats
all absentee ballots as having been east in that preeinet,
and if the state does not make absentee ballots sortable
by precinet and inclide those ballots in the hand count
administered with respect to that precinet, the State shall
inelude that preeinet among the precinets in the State in
which the Blection Auditor shall administer the hand
counts tnder this subtitle.

“4d) DEADLINE FOR ADOPTION OF PROCEDURES BY
Comrssion.—The Commission shall adopt the proce-
dures deserbed in subsection {a) not later than March 31,
2008, and shall publish them in the Federal Register upon

adoption.

25.xmi {370500119)
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50
“SEC. 325. PUBLICATION OF RESULTS.

“{a) SUBMISSION TO COMMISSION.—AS s001 48 prac-
ticable after the completion of an audit under this subtitle,
the Election Auditor of a State shall submit to the Com-
mission the results of the audit, and shall include in the
submission a comparison of the results of the election in
the precinet as deternined by the Election Auditor under
the audit and the final unofficial vote count in the precinet
as announced by the State and all undervotes, overvotes,
blank ballots, and spoiled, voided or cancelled ballots, as
well as a list of any diserepancies discovered between the
initial, subsequent, and final hand counts administered by
the Election Anditor and such final unofficial vote count
and any explanation for such diserepancies, broken down
by the categories of votes deseribed in paragraphs (2) and
(3) of seetion 323(a).

“(b) PuBLicaTiON BY CosRUISSION.—Immediately
after receiving the submission of the results of an audit
from the Election Anditor of a State under subscetion (a),
the Commission shall publicly announce and publish the
information contained in the submission.

“l¢) DBELAY IN CERTIFICATION OF RESULTS BY

STATE.

“(1) PROIIBITING CERTIFICATION UNTIL COM-

PLETION OF AUDITS.—No State may certity the re-

FAVION050407\050407.325.xmi (370500119)
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sults of any election which is subjeet to an audit
under this subtitle prior to—

“(A) to the completion of the audit (and,
it required, any additional andit eonducted
under section 323(d){1)) and the announcement
and submission of the vesults of each sueh audit
to the Commission for publication of the infor-
mation required under this section; and

“(B) the completion of any procedure es-
tablished by the State pursmant to section
323(d){(2) to resolve diserepancies and ensure
the aceuracy of results.

“(2) DEADLINE FOR COMPLETION OF AUDITS
OF PRESIDENTIAL ELECTIONS.—In the case of an
eleetion for clectors for President and Viee President
which is subjeet to an audit under this subtitle, the
State shall complete the audits and announce and
submit the results to the Commission for publication
of the information reguired under this seetion in
time for the State to certify the results of the elece-
tion and provide for the final determination of any
controversy or contest concerning the appointment
of such electors prior to the deadline deseribed in

section 6 of title 3, United States Code.

{370500119)
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1 “SEC. 326. PAYMENTS TO STATES.
2 “(a) PayMenTs For Costs oF CONDUCTING AU-
3 pIts.—In accordance with the requirements and proce-
4 dures of this section, the Commission shall make a pay-
5 ment to a State to cover the costs menrred by the State
6 in carrying out this subtitle with respect to the elections
7 that are the subject of the audits conducted under this
8 subtitle.
9 “(b) CERTIFICATION OF COMPLIANCE AND ANTICI-
10 rareD Cosrs.—
11 “(1) CERTIFICATION REQUIRED.—In order to
12 reeeive a payment under this section, a State shall
13 submit to the Commission, in sueh form as the Com-
14 mission may require, a statement containing—
15 LAY a certification that the State will con-
16 duet the audits required under this subtitie in
17 accordance with all of the requirements of this
18 subtitle;
19 “(I13) a notice of the reasonable costs in-
20 cwrred or the reasonable costs anticipated to be
21 incurred by the State in earrving out this sub-
22 title with respect to the elections involved; and
23 () sueh other mformation and  assur-
24 anees as the Commission may require.
25 H(2) AMOUNT OF PAYMENT.—The amonnt of
26 payment made to a State under this section shall be

£AV10\050407\050407.325.xmi (370500119}

May 4, 2007 {5:54 p.m.}
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1 equal to the reasonable costs incurred or the reason-
2 able costs anticipated to be incurred by the State in
3 carrying out this subtitle with respect to the elec-
4 tions involved, as set forth in the statement sub-
5 mitted under paragraph (1).
6 “(8) TIMING OF NOTICE.—The State may not,
7 submit a notice under paragraph (1) until can-
8 didates have heen selected to appear on the ballot
9 for all of the clections for Federal office which will
10 be the subject of the andits involved,
11 “(¢) TIMING OF PAYMENTS.—The Commission shall
12 make the payment required under this section to a State
13 not later than 30 days after receiving the notice submitted
14 by the State under subsection (b),
15 “(d) RECOUPMENT OF OVERPAYMENTS.—No pay-
16 ment may be made to a State under this section unless
17 the State agrees to repay to the Commission the excess
18 (it any) of—
19 “(1) the amount of the payment received by the
20 State under this seetion with respect to the clections
. 21 involved; over

22 “(2) the actual costs ineurred by the State in
23 earrying out this subtitle with respeet to the clee-
24 tions involved,

fAV10\050407\050407.325.xmi
May 4, 2007 (5:54 p.m.)
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“(e) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to the Commission for

fiscal year 2008 and each succeeding fiscal year

$100,000,000 for payments under this section.

“SEC. 327. EXCEPTION FOR ELECTIONS SUBJECT TO RE-
COUNT UNDER STATE LAW PRIOR TO CER-
TIFICATION.

“(a) EXCEPTION.—This subtitle does not apply to
any election for which a recount under State law will com-
mence prior to the certification of the results of the clee-
tion, including but not limited to a vecount required auto-
matically because of the margin of vietory between the two
candidates receiving the largest number of votes in the
clection, but only if cach of the following applies to the
recount;

“(1) The reconnt commences prior to the deter-
mination and announeement by the Eleetion Auditor
under section 323(a)(1) of the precinets in the State
in which it will administer the audits under this snb-
title.

“(2) It the recount would apply to fewer than
100%: of the ballots cast in the election—

LAY the number of ballots connted will be

at least as many as wonld be eounted if an

FAV10\050407\050407.325.xmi {370500119)
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1 audit were conducted with respect to the elec-
2 tion in accordance with this subtitle; and

3 “(B) the selection of the precincts in which
4 the recount will be conducted will be made in
5 accordance with the random  selection proce-
6 dures applicable under section 324.

7 “(3) The recount for the clection meets the re-
8 quirements of section 323(e) (relating to public ob-
9 servation),

10 “(4) The State meets the requirements of sec-
11 tion 325 (relating to the publication of results and
12 the delay in the certification of results) with respect
13 to the recount,

14 “(b) CLARIFICATION OF BFFECT ON OTHER Ri-
15 QUIREMENTS.— Nothing in this section may be construed
16 to waive the application of any other provision of this Act
17 to any election (including the requivement set forth in see-
18 tion 301(a)(2) that the voter verified paper ballots serve
19 as the vote of record and shall be connted by hand in all
20 audits and recounts, including andits and recounts do-
21 seribed in this subtitle).
22 “SEC. 328. EFFECTIVE DATE.
23 “I'his subtitle shall apply with respect to clections for
24 Federal office beginning with the regolarly seheduled gen-
25 eral elections held in November 2008.7,

f\V101050407\050407.325 xmt {370500119}
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1 {b} AVAILABILITY OF ENFORCEMENT UNDER HELP

2 AMERICA VOTE ACT OF 2002 —Section 401 of such Act

3 (42 US.C. 156511), as amended by section 3, is amend-

4 ed—

5 (1) in subsection (a), by striking the period at
6 the end and inserting the following: “, or the re-
7 quirements of subtitle C of title TIT.;

8 (2} in subsection (b)(1), by striking “section
9 303”7 and inserting “seetion 303, or subtitle (@ of
10 title II1,”"; and

11 (3) m subsection (¢)—

12 (A) by striking “subtitle A” and inserting
13 “subtitles A or (7, and

14 (B) by striking the period at the end and
15 inserting the following: ) or the requirements
16 of subtitle (! of title TTL.”.

17 (¢) GUIDANCE ON BEST PRACTICES FOR ALTER-

18 NATIVE AUDIT MECHANISMS.—

19 (1) IN UENERAL~—Not later than May 1, 2008,
20 the Director of the National Institute for Standards
21 and Technology shall establish guidance for States
22 that wish to establish alternative audit mechanisms
23 under section 322(h) of the Tlelp America Vote Act
24 of 2002 (as added by subsection (a)). Sueh guidance
25 shall be based upon scientifically and statistically
£AV10\050407\050407.325.xml  (370500119)

May'4, 2007 {5:54 p.m.}
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1 reasonable assumptions for the purpose of creating
2 an alternative audit mechanism that will he at least
3 as effective in ensuring the aceuracy of election re-
4 sults and as transparent as the procedure under
5 subtitle C of title III of such Act (as so added).
6 (2) AUTHORIZATION OF APPROPRIATIONS.—
7 There are authorized to be appropriated to carry out
8 paragraph (1) $100,000, to remain available until
9 expended.
10 (d) CLERICAL AMENDMENT—The table of contents
11 of such Act is amended by adding at the end of the item
12 relating to title I the following:
“Subtitle C—Mandatory Manual Awdits
“Nee, 3210 Requiving andits of results of elections,
“Ree, 3220 Number of ballots counted under andit,
“Bee. 3230 Process for administering audits.
324 Selection of precinets.
325, Publication of vesults,
26, Pavinents to States,
B27. Exeeption for eleetions subjeet to recomt wnder State liw prior to
certification.
“Nees 328, Effective date.”.
13 SEC. 5. REPEAL OF EXEMPTION OF ELECTION ASSISTANCE
14 COMMISSION FROM CERTAIN GOVERNMENT
15 CONTRACTING REQUIREMENTS.
16 (a) IN GENERAL—Section 205 of the TTelp America
17 Vote Aet of 2002 (42 U.S.(", 15325) is amended by strik-
18 ing subsection (e).
19 (b) BrreerivE DATE~—The amendment made by
20 subseetion (a) shall apply with respect to contraets entered

fAV10\050407\050407.325.xm} (370500119)
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into by the Election Assgistance Commission on or after

2 the date of the enactment of this Act.
3 SEC. 6. EFFECTIVE DATE.
4 Ixeept as otherwise provided, this Act and the
5 amendments made by this Act shall apply with respect to
6 the regularly scheduled general election for Federal office
7 in November 2008 and each succeeding election for Fed-
8 eral office.

FAV10\050407\050407.325.xmi {370500119}
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Ms. LOFGREN. My amendment is an attempt to meet the con-
cerns or many of the concerns that were raised by various parties
during the hearings and subsequent to them.

There is no systematic auditing in place to catch the problems in
Federal elections. The substitute language modifies the audit sec-
tion by allowing States to create their own audit entity which is
independent and nonpartisan. It also allows State and locals to
choose to use the tiered audit formula outlined in the bill or to de-
velop an audit that is deemed statistically equivalent by NIST.

We have also clarified language, providing definitions for terms
such as durable paper and language explaining that clearly read-
able by a voter now includes a reference to eye glasses or corrective
lenses, a suggestion made by the minority. This is language actu-
ally in their amendment.

Recognizing that the software issue has been a key concern for
many who vote, the tech sector and the media, we have also modi-
fied the disclosure and security requirements to make them more
practicable, and I will say that in extensive meetings with the soft-
ware community, and specifically the business software alliance, I
am advised that the business software alliance does not oppose the
language that we have in this substitute.

Their concerns about protecting intellectual property rights of
voting systems and the like, we have modified the disclosure lan-
guage to recognize these rights, while at the same time, allowing
parties to litigation and experts access to information necessary to
ensure the integrity of the voting system. The substitute also recog-
nizes the need for more time, but balances the concerns of voters
Eyuproviding waivers for some State and locals to move to paper

allots.

All paper-based systems including thermal reel to reel systems
and accessible systems that used or produced a paper ballot in
2006 can be used until 2010 and the waiver for thermal reel to reel
is the new addition to the bill, since last week as a result of us hav-
ing time to read the minority amendments.

Only six States will be required to replace all voting machines
by 2008. Those States would be Delaware, Georgia, Louisiana,
Maryland, South Carolina, and Tennessee. A total of only 13 States
will be required to place some of their voting machines by 2008.
The time factor is also the reason we have made provisions to allow
for States with legislatures that don’t meet every year. We recog-
nize that these changes are not going to be inexpensive. The sub-
stitute also includes the authorization of $1 billion and a formula
to the allocation of these funds.

We believe that this substitute deals with all of the issues that
can be dealt with. I will note, I know that Mr. Ehlers will be offer-
ing a substitute to the substitute with the timeline that is not ag-
gressive enough. A 2014 deadline delaying the implementation be-
yond 2008 will just cause further problems and distrust, and we
also cannot place NIST in a position to set standards that are im-
possible. The Association For Computing Machinery, having re-
viewed the minority substitute, believes their amendment has some
impractical computer security provisions as well.

So in short, I think the substitute deals with the issues that can
be dealt with. It has dealt with the technology issues, which is why
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the business software alliance does not oppose it. And I believe it
will restore integrity to our voting systems and also confidence in
our electoral process. So with that, Mr. Chairman, I move to yield
back.

The CHAIRMAN. I thank the gentlelady. I recognize Mr. Ehlers,
the Ranking Member.

Mr. EHLERS. Thank you, Mr. Chairman.

I appreciate that.

The gentlewoman commented that her substitute deals with all
the questions that can be dealt with. My question is: Do they deal
with all the questions raised by election officials as contained by
this stack of letters that we have?

Ms. LOFGREN. If I may, and you can see I am about out the door
because I have a roomful of people waiting for me and I will be
back to the markup—I think—in answer, if the gentleman will
yield—some of the issues cannot be dealt with because they are of-
fered by people who do not want change. I believe that the country
wants change. And so we have dealt with those issues that can be
dealt with while still proceeding with change for those who do not
want change, we are saying we are sorry, but the country needs
change and I yield back.

Mr. EHLERS. Reclaiming my time. I don’t think we need change
for the sake of change, but we certainly need improvement. I am
willing to support and vote for improvement. What I see in this
substitute is not improvement but more problems, more difficulties,
and more than we have had in HAVA so far. I am very concerned
about that. I would be happy to sit down with the majority and try
to hammer out an agreement. That hasn’t occurred. It has all been
just take it or leave it, and so we will be offering amendments. We
will offer a different substitute.

Let me just say, I am concerned about the workability. Certainly,
we cannot meet the 2008 deadline. That is clear in all the commu-
nications we have had from State and local people. Given that,
then, how can we improve the bill?

Let me just ask a few questions. States like Maryland and Geor-
gia—I don’t know who is going to answer this since the sponsor has
left. But States like Maryland and Georgia have to acquire a paper-
based system under this bill because they use paperless DREs as
primary and accessible voting machines. What voting systems
could these States get that allows a blind person to verify their
vote? I don’t know if there is an answer from anyone on the minor-
ity side or not. In HAVA, we worked very hard——

Mr. LUNGREN. Majority side.

Mr. EHLERS. I am sorry. I wish you wouldn’t keep reminding me
of that.

The CHAIRMAN. I noticed one of your own reminded you. We
know where we are at, and we are still trying to handle it.

Mr. EHLERS. I am afraid you do. Anyone have any response to
that question?

Another question, does this bill outlaw lever systems, the old
stand-by voting machines, which, incidentally, were instituted to
get rid of the corruption that was endemic with paper ballots.

Apparently no answer is available.
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Another question, what voting systems currently exist for pur-
chase that meet the requirements in the bill?

The CHAIRMAN. With all due respect, the lady that held the hear-
ings isn’t here at the moment to answer the question. She held the
hearings and I am sure she has the answers to them and when she
comes back we will have her address them.

Mr. EHLERS. In that case, I will yield back and ask my col-
leagues.

The CHAIRMAN. Did you offer a substitute? I don’t know whether
you offered it or you just had a comment.

Mr. EHLERS. I have a substitute to offer which is a substitute to
their substitute.

The CHAIRMAN. She offered the substitute and without objection,
the substitute amendment is considered as read and you are recog-
nized now. I would like to recognize Mr. Lungren from California.

Mr. LUNGREN. Thank you very much, Mr. Chairman. This is an
interesting moment for me. I was not here when HAVA was
passed, but I recall watching with interest the actions of the Con-
gress at that time, and with all due respect, much of what the
gentlelady from California said we are about to do now and why
we have to do it now, is reminiscent of what was said when we
passed HAVA just a few years ago, and the machines we are now
concerned about are the machines that were purchased pursuant to
HAVA, and now we are coming up again with our solution.

And I would reject the notion that the election officials who have
complained about the contours of this bill in terms of its imprac-
ticality and in terms of its uncertainty are all those who don’t wish
to make any change. I have here a letter from the American Asso-
ciation of People With Disabilities, the largest cross disability
membership organization in the country. They support voting sys-
tems that are accessible, secure, accurate and recountable. These
are their words. But in order for them to support this bill, they say
it would require delaying the implementation date until 2014. They
are doing this because they say the 2014 implementation date is
realistic based on the experience of voting equipment manufactur-
ers and election officials.

That is not a group that is against change. It is a group that is
against a version of a bill will make it impossible to succeed. The
election officials in California have sent a letter talking about the
impracticality of this approach. The letter that we received on April
25th from Karen Kean, the legislative, excuse me from Stephen
Weir, the President of the California Association of Clerks and
Elected Officials, expresses the concerns that they have.

I have letters from individual election officers in counties from
my State. They are not opposed to changes that would make it ef-
fective, but they are very concerned about this bill that we have.

And so I hope that we are just not going to accept at face value
that anybody who is opposed to the version of the bill that has been
presented to us or the substitute presented to us by the gentlelady
from California are against change or against ensuring that we
have access to our polling places, that we have the ability for peo-
ple to vote and not be confused about how they vote and the ability
for us to ensure the integrity of the system.
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I appreciate the fact that my friend, the gentlelady from Cali-
fornia, had to leave but it makes it very difficult for us to ask ques-
tions about the version that has just been presented to us so that
we can not only talk about the general outlines of this, but so we
can ask specific questions that would govern our introduction of
several amendments to deal with the issues that we find as we
read this bill.

In short, Mr. Chairman, I am concerned about the Federal Gov-
ernment now telling the States that they have screwed up based
on what we told them to do just a couple of years ago. The HAVA
bill, as I understand it, authorized $3.2 billion to assist the States
in this. And ultimately, the Congress got around to giving them
$800 million. Now we are telling them trust us, we are going to
give you a billion dollars to do this in the time limits that we have.
And I think it is certainly realistic for them to have some concerns
about this.

So, Mr. Chairman, I hope we will have ample time for debate on
the substance of what is before us and also on the amendments
that we have drawn hopefully to the substitute that is here and
take into concern the very specific questions we have about the bill
as it has been presented to us. And I thank the chairman for the
time.

[The information follows:]
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FAX NO. ¢ Apr. 26 2807 12:45PM Pl

American Association
of People with Disabilities

April 26, 2007

The Honorable Vernon Ehlers
2182 Raybum House Office Building
Washington, DC 20515

Dear Representative Ehlers:

The American Association of People with Disabilities (AAPD) is the nation’s largest
cross-disability membership organization. Our mission is to increase the political and
economic power of the more than 50 million children and adults living with disabilities in
the United States,

AAPD oppases passage of H.R. 811 Voter Confidence and Increase Accessibility Act in
its current form. This bill, as written, does not adhere to the Help America Vote Act of .
2002 (HAVA) requirement that voting systems be accessible to voters with disabilities
“in a manner that provides the same opportunity for access and participation (including
privacy and indeperidence) as for other voters.™

AAPD supports voting systems that are accessible, secure, accurate and recountable, In
order for AAPD to support H.R, 811, it would require delaying the implementation date
to 2014 and appropriating at least $1 billion for research, development, testing and
purchasing of accessible paper-based voting systems. A 2014 implementation date is
realistic based on the cxperience of voting equipment manufacturers and election
officials, It takes years to develop new system standards and test protocols, design and
beta test equipment, gertify and purchase equipment, and train election officials and poll
workers.

H.R. 811 as written would amend HAVA by making a number of major changes to the
nation’s election systems. It requires all changes to be in place for the primaries in next
year’s presidential election. If enacted into law, H.R. 811 will require that all polling
places use equipment in the 2008 presidential race that can produce an accessible, voter-
verifisble paper ballot. When this bill’s paper ballot requirement is coupled with the
access requirements of HAVA, it will require election officials to purchase technology
that does not currently exist.

Reliable estimates to develop, deploy and certify this technology range from five to ten
years, In addition, H.R. 811 requires the federal government to study how best to make
its voter-verifiable paper ballot accessible to voters with a wide range of disabilities, and

1629 K Street NW, Suite 503 - Washington, DC 20006

phone 202-457-0046 (V/TTY) - 800-840-8844 (V/TTY) fax 202-457-0473 - www.aapd-dc.org
ot
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The Honorable Vernon Ehlers
April 26, 2007
Page 2

this important study. In the absence of these findings, how can election officials move
forward with a 2008 deadline for accessible paper ballots?

HAVA’s requirement that all polling places have at least one accessible voting machine
by 2006 has resulted in significant improvements in voting access since the 2002
elections. AAPD does not want to s¢e the nation move backwards on accessible voting
technology. We therefore urge you to vote no on the passage of HR. 811 and proteet the
rights of people with disabilities to vote privately and independently.

Your thoughtful consideration of this critical issue and fundamental right ~ voting — is
appreciated.

Respectfully, /\

f,}
(N'Sen

Afdrew T, Imparato ‘\“:u
Pregident and CEO ;

i [
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The CHAIRMAN. Thank you.

Mr. Ehlers, I think you had a substitute and I think that I want
to recognize you for five minutes to speak on your substitute.

Mr. EHLERS. On this substitute or on my substitute?

The CHAIRMAN. Your substitute, we are on your substitute now.

Mr. McCARTHY. I was just going to ask a point of information.
I am a little confused about where we are currently because the
gentlewoman from California left. Are we going to debate her bill
are we going to recess until she comes back?

The CHAIRMAN. She introduced her substitute, and I thought Mr.
Ehlers introduced a substitute to her substitute.

Mr. McCARTHY. Did you make a motion?

Mr. EHLERS. I have not offered my substitute.

The CHAIRMAN. We are still on Lofgren substitute. I would like
to recognize Mr. Capuano.

Mr. CapuaNO. I want to make it clear. I voted against HAVA
when it was first proposed. I voted against it because of a lot of
things that happened since then. I thought I was right then and
in hindsight, I think I was right still. But at the same time, we
weren’t allowed to offer amendments. We weren’t allowed to have
discussions in a serious way. I am a former elected official—a for-
mal locally elected official—a former mayor.

Mr. EHLERS. You are working on it?

Mr. CApuANO. Not yet. I will leave that one alone.

But as a former mayor, we ran elections. I have hands-on experi-
ence with picking machines, talking to election officials, making
sure that elections, both State, Federal and local, were run appro-
priately. The HAVA bill did not assure me in any level that num-
ber one, the money was going to be there; number two, that the
bad actors were going to be told given standards; number 3 that
the good actors were in any way going to be encouraged to continue
to be good actors.

So that was an easy vote for me. I agree that some of the provi-
sions in the bill are still not done yet. I don’t have any problem
with that. I have yet to see a bill ever that is perfect no matter
how you look at it.

I do, however, believe this bill is a significant step in the right
direction, as I understand, I am relatively familiar with most of the
provisions in the substitute, I think it is still a step forward. There
are still some problems I have with it. But again, I could sit here
and talk about the negative or the positive. And the negative, there
is still some time in the process for me to have input and every-
body have input to make it better.

At the same time, I think it is the right thing to do to move this
bill forward, continue to work on it to make it better as we all see
making it better might decide, let the process work and get this
going. Because I think everybody can sit here today—I don’t think
anybody is going to argue that the process we have now, current
law we are living under now is a good law.

HAVA had huge holes in it. And if we can’t fix every one of them,
if we are not going to be able to address every single issue that is
of concern to each and every one of us, that is not an argument not
to make significant progress. So I want to make it clear. I voted
against HAVA. T am glad I voted against HAVA. But I intend to
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vote for this bill. And I hope between now and the team, it actually
gets to the President’s desk, there is still some things I would like
to have further discussion on as well, and I think there will be
plenty of opportunity for all of us to do that. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you. The gentleman from California Mr.
McCarthy.

Mr. McCARTHY. Mr. Chairman, if I can just ask a point of infor-
mation. Is the time that is allotted right now my 5 minutes, taking
my 5 minutes to ask questions about this bill?

The CHAIRMAN. You have five minutes now on the Lofgren sub-
stitute.

Mr. McCARTHY. Mr. Chairman if I may, I would like to withhold
and I would like to allow others to go before me. I would wait until
somebody comes back that can answer the questions on the bill if
I may.

The CHAIRMAN. Well, she is not here at the moment, but she will
be back. Hopefully she will come back in time and you will have
a chance to ask her questions, but right now we are going to move
forward on her substitute.

Mr. McCARTHY. Mr. Chairman, I was the ranking member on
the subcommittee that dealt—we did three hearings on this and I
am very concerned. Couple of points. This bill you have mentioned,
it wasn’t ready. We have got a presidential election coming up
where primaries are moved up. Florida is moving up to January.
My home State moved it up to February. And we are now going
to gut the system and change the system when we haven’t finished
even going through the HAVA and finishing paying and now we
want to move a bill today that we had to postpone from last week
and we don’t have the ability to debate it? I am very concerned be-
cause in these hearings, many of you weren’t able to be here be-
cause you weren’t on the subcommittee. But election official after
election official has come before us and said, this bill is not ready.

And I think we are making a major decision here, one, with the
lack of debate; two, with the inability to answer the questions, and
I think from a perspective when we come to this issue, we should
put people before politics. This shouldn’t be a partisan issue, a par-
tisan debate. And I don’t think you would see it on this side of the
aisle.

But from my point of view, I am feeling frustrated because this
is such a serious issue that we don’t have the ability to debate it.
We don’t have the ability to answer the question. And we may be
able to come to a point where we find common ground.

So with all due respect, I am just asking for the point that I
would gladly wait until she is back into the room where maybe we
could find a place that we can get to. I yield back my time to you.

The CHAIRMAN. If we could maybe hear Mr. Ehlers’ substitute,
debate that, vote on that and by that time Ms. Lofgren should be
back and we can ask her questions then.

Mr. LUNGREN. Is the suggestion that Mr. Ehlers’ substitute is not
going to be adopted?

The CHAIRMAN. We don’t know. We have to vote on that. We will
have a vote.
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Mr. EHLERS. If I may reclaim the time I yielded back earlier. I
was just so surprised that the offerer of the substitute immediately
left the room making it impossible to ask questions or get answers.
I share Mr. McCarthy’s frustration on that.

My problem is, as Mr. Capuano’s about HAVA, it is a process.
I would like to work together, have this be a bipartisan bill as
HAVA was. I would like to work with the Senate, have it be a bi-
cameral bill as HAVA was. I have already been told by people in
the Senate that this version, even though with the substitute, is
dead on arrival there, it seems like a waste of time to work on a
bill that is going to be totally forgotten about once it reaches the
Senate and they plan to write their own.

So it is just a very confusing process. I suppose I could offer my
substitute and run out of the room to avoid anyone asking any
questions on it.

But that is a hard way to accomplish progress. So Mr. Chairman,
I understand the spot you are in. You are not responsible for what
your Members do, but it is very disconcerting to try to have a dis-
cussion when one party leaves the room. I will yield back.

The CHAIRMAN. We made an accommodation we will come back
to that when it comes in, if it is dead on arrival I don’t know why
you are offering amendments on substitutes but we are allowing
you to do that also. Oh, his isn’t dead on arrival, only ours is dead
on arrival.

I now recognize the Ranking Member for the substitute.

Mr. EHLERS. To try to move things along, Mr. Chairman, let me
just say I have an amendment at the desk.

The CHAIRMAN. Without objection, the substitute is considered as
read and the gentleman is recognized for five minutes.

[The information follows:]
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AMENDMENT TO SUBSTITUTE
OFFERED BY MR. EHLERS

Minority substitute

In lieu of the matter proposed to be inserted by the

substitute, insert the following:

1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the “Voting Enhancement
3 and Security Act of 2007"".

4 SEC. 2. ESTABLISHMENT OF FEDERAL GUIDELINES FOR
5 ELECTRONIC VOTING EQUIPMENT.

6 (2) ESTABLISHMENT OF GUIDELINES; SUPPORT
7 FROM NATIONAL INSTITUTE OF STANDARDS AND TECH-
8 NoLoGY.—Section 221 of the Help America Vote Act of
9 2002 (42 U.S.C. 15361 et seq.) is amended—
10 (1) by redesignating subsection (f) as sub-
11 section (g); and

12 (2) by inserting after subsection (e) the fol-
13 lowing new subsection:

14 “(f) Sprecial, RULES FOR KESTABLISHMENT OF
15 GUIDELINES FOR ELECTRONIC VOTING EQUIPMENT.—

16 “(1) ESTABLISHMENT OF GUIDELINES.—In ad-
17 dition to any other guidelines developed under this
18 section, the Development Committee shall develop

fAV10\050707\050707.504. xmi (37216414)

May 7, 2007
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2
1 specific guidelines for the operation of electronic vot-
2 ing equipment in elections for Federal office under
3 which the equipment will comply with each of the
4 following technologies:
5 “(A) A technology that allows a contem-
6 poraneous, redundant, and auditable trail of the
7 votes cast or recorded on such equipment. For
8 purposes of this subparagraph, a trail is ‘con-
9 temporaneous’ if it is created and recorded at
10 the same time as the original record.
11 “(B) A technology that allows each indi-
12 vidual who is eligible to vote in such an election
13 to verify the ballot before the individual's vote
14 is cast into the equipment.
15 “(C) A technology that ensures reliable se-
16 curity of the equipment from tampering or im-
17 proper use.
18 “(D) A technology that ensures that indi-
19 viduals with disabilities who are eligible to vote
20 in the election can vote independently and with-
21 out assistance.
22 “(2) TECHNICAL SUPPORT FROM NIST.—The
23 Director of the National Institute of Standards and
24 Technology shall provide the Development Com-
25 mittee with technical support in the development of

£AV10\0507071050707.504.xmt

May 7, 2007

(37216414)
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3
the guidelines for electronic voting equipment under
this subsection, in the same manner as the technical
support provided under subsection (e).

“(3) DEADLINE.—The Director shall complete
the requirements of subsecetion (a) not later than
January 1, 2010.”.

(b) REQUIRING STATES TO MEET GUIDELINES.—
(1) REQUIREMENT .~
(A) IN GENERAL.—Section 301 of such

Act (42 U.S.C. 15481) is amended-—

(i) by redesignating subsections (b)
through (d) as subsections (c) through (e);
and

(ii) by inserting after subsection (a)
the following new subsection:

“(b) SPECIAL REQUIREMENTS FOR ELECTRONIC

VOTING EQUIPMENT.—

“(1) IN GENERAL.—Any voting system which
consists in whole or in part of an electronic vote re-
cording deviece or an electronic vote tabulation device
shall meet the voting system guidelines applicable to
such devices which are adopted by the Commission
pursuant to section 222 (in accordance with the re-
quirements for the development of such guidelines

under section 221(f)).

(37216414)
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1 “(2) DEFINITIONS.—In this subsection—

2 “(A) the term ‘vote recording device’

3 means the mechanism or medium used for re-

4 cording a voter’s ballot choices; and

5 “(B) the term ‘vote tabulation device’

6 means the mechanism or equipment used to

7 tabulate the votes recorded on the vote record-

8 ing device.

9 “(3) EFFECTIVE DATE.—Paragraph (1) shall
10 apply with respect to elections for I'ederal office held
11 in 2014 and each succeeding year.”.

12 (B) CONFORMING AMENDMENT.—Section
13 301(e) of such Act (42 U.S.C. 15481(e)), as re-
14 designated by subparagraph (A), is amended by
15 striking “Each State” and inserting “Except as
16 provided in subsection (b), each State”.

17 (2) AVAILABILITY OF FUNDING FOR MEETING
18 REQUIREMENTS.—Section 257(a) of such Act (42
19 U.S.C. 15407(a) is amended by adding at the end
20 the following new paragraph:

21 “(4) For fiscal year 2013, $1,000,000,000, ex-
22 cept that any funds provided under the authoriza-
23 tion made by this paragraph shall be used by a
24 State ounly to meet the requirements of section

FWV10\050707\050707.504.xmi

May 7, 2007

(37216414}
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SEC.

5
301(b), or to otherwise modify or replace its voting
systems in response to such requirements.”.
3. REQUIRING AUDITS OF RESULTS OF ELECTIONS.

(a) REQUIRING STATES TO ADMINISTER AUDITS IN

of the Help America Vote Act of 2002 (42 U.S.C. 15481

et seq.) is amended by inserting after section 303 the fol-

lowing new section:

2
3
4
5 ACCORDANCE WITH STATE PLAN.—Subtitle A of title III
6
7
8
9

“SEC. 303A. AUDITS OF RESULTS OF ELECTIONS.

11 ACCORDANCE WITH STATE PLAN.

FAVA0\050707\050707.504.xmml
May 7, 2007

“(a) REQUIRING STATES TO ADMINISTER AUDITS IN

“(1) IN GENERAL.—Each State shall admin-
ister audits of the results of elections for Federal of-
fice Leld in the State in accordance with a State
audit plan which desecribes the entity responsible for
administering the audits, the procedures for admin-
istering the audits, and the rules for determining
which elections will be subject to aundits and the
number of tabulation units in which the audits will
occur.

“(2) TABULATION UNIT DEFINED.—In this sub-
section, the term ‘tabulation unit’ means, with re-
spect to an election, a unit established by the State
prior to the election (such as a precinet, polling loca-

tion, or particular type of voting device) in which the

(37216414)
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votes tabulated by the voting system used in the unit

may be compared with the andit of the results of the

ballots cast in the unit.
“(3) SUBMISSION OF PLAN TO COMMISSION.—

Not later than January 1, 2009, the State shall sub-

mit its initial State audit plan under this section to

the Commission.

“(b) CERTIFICATION.—A State does not meet the re-
quirements of this section unless the chief executive of the
State and the chief election official of the State certify
that the State audit plan provides for the fair and effective
administration of audits under procedures that are trans-
parent and open to the public.

“(c) EFFECTIVE DATE.—This section shall apply
with respect to the regularly scheduled general elections
for Federal office held in November 2010 and each sue-
ceeding election for Federal office.”.

(b} AVAILABILITY OF ENFORCEMENT.—Section 401
of such Act (42 U.S.C. 15511) is amended by striking
“sections 301, 302, and 303” and inserting “subtitle A
of title ITT".

(¢) CLERICAL AMENDMENT.—The table of contents
of such Act is amended by inserting after the item relating

to section 303 the following:

“303A. Audits of results of elections.”.

£AV10\050707\050707.504.xmi {37216414)

May 7, 2007
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7
1 SEC. 4. REQUIRING STATES TO DEVELOP AND IMPLEMENT
2 ELECTION SECURITY PROTOCOLS AND CON-
3 TINGENCY PLANS,
4 (a) IN GENERAL.—Subtitle A of title IIT of the Help
5 America Vote Act of 2002 (42 U.S.C. 15481 et seq.), as
6 amended by section 3(a), is further amended by inserting
7 after section 303A the following new section:
8 “SEC. 303R. DEVELOPMENT AND IMPLEMENTATION OF
9 ELECTION SECURITY PROTOCOLS AND CON-
10 TINGENCY PLANS,
11 “(a) REQUIREMENTS FOR STATES.—Each State and
12 jurisdietion which administers elections for Federal office
13 shall—
14 “(1) develop and implement security protoeols
15 for protecting the voting equipment used in such
16 elections and for ensuring the security of the admin-
17 istration of such elections; and
18 “(2) develop and implement contingency plans
19 for addressing voting system failures and other
20 emergencies which may occur on the date of such an
21 election, including the protocols to be followed at
22 polling places and the protocols applicable to the use
23 of emergency ballots.
24 “(b) EFFECTIVE DATE.—This section shall apply
25 with respect to the regularly scheduled general election for

£AV10\0507071050707.504.xmi (37216414)

May 7, 2007
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Federal office in November 2008 and each succeeding
election for Federal office.”.
(b} CLERICAL AMENDMENT.—The table of contents
of such Act, as amended by section 3(c), is further amend-
ed by mserting after the item relating to section 303A the

following:

“303B. Development and implementation of election security protocols and con-
tingency plans.”.

FAV1Q\050707\050707.504.xmi (37216414)

May 7, 2007
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Amend the title so as to read: “A bill to amend the
Help America Vote Aet of 2002 to require States to meet
Federal guidelines for the operation of electronic voting
equipment, and for other purposes.”.

£A\V101050707\050707.504.xml
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Mr. EHLERS. I thank the gentleman for yielding. What we have
tried to do is make an honest effort to improve the bill as sub-
mitted and the version that this committee had originally devel-
oped, the majority of the committee had originally developed. It di-
rects the Election Assistance Commission, with the help of NIST,
to establish guidelines and standards for new Federal election
equipment by January 1, 2010. Everyone we have talked to, all of
the election officials, State election officials said 2008 is simply im-
possible.

I take their word for that. They are the experts. So we have tried
for 2010 effective date. This provides a technology that allows a
contemporaneous, redundant and auditable trail of votes cast re-
corded on such equipment which was the purpose of the original
Holt bill.

It provides a technology that allows each individual who is eligi-
ble to vote in such an election to verify the ballot before the indi-
vidual’s vote is cast into the equipment.

It provides a technology that ensures reliable security of the
equipment from tampering or improper use. It provides a tech-
nology that ensures that individuals with disabilities who are eligi-
ble to vote in the election can vote independently and without as-
sistance.

States would need to be compliant with the new guidelines and
standards as soon as they are able to do that. We estimate by 2014,
they would certainly have everything in place and available for use.
The real item that sticks in the craw of the States is the plan for
audits. States are ready to have their own audits. They resent
being told by the Federal Government how they should handle
their audits. In particular, most States who have talked to me be-
lieve that the proposal in the bill is worse than nothing because it
interferes with a recount process, interferes with a board of can-
vass review, and it does not really accomplish the audit the way
it should be accomplished.

State security plans. States would have to submit to the Election
Assistance Commission by January 1, 2008, security protocols as
far as voting machines and administering elections. So every State
would have to prepare its security plan.

State contingency plans. Each State must submit to the EAC by
January 1, 2008 its contingency plans for election day emergencies
or voting machine malfunctions. Plans must include a polling place
and emergency ballot protocols.

There are many other factors that make this substitute better
than the Lofgren substitute. It is supported by the National Asso-
ciation of Counties, because they realize this approach fits with the
proven idea of allowing the States to have the flexibility to meet
Federal requirements in election law. H.R. 811 directly undermines
the valuable gains from HAVA and takes us back to 19th century
election systems and procedures.

My substitute looks to use technology to improve the voting sys-
tem, not revert back to requirements and problematic paper. It has
been 5 years since the enactment of HAVA, and there are still
States that have yet to fully comply with requirements. Until that
happens, we are unable to accurately measure its successes and
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shortcomings. My substitute allows for enough time to rationally
make changes to this system.

Recently, EAC commissioner Gracia Hillman testified during an
Oversight and Government Reform Subcommittee hearing that if
H.R. 811 were enacted, over 180,000 voting machines would need
to be replaced or upgraded nationwide for the 2008 elections. An-
other factor there is technology being developed that would be ac-
cessible to disabled voters and allow them to verify their vote inde-
pendently and privately. That technology is not yet ready available
or certified.

Mississippi Secretary of State Eric Clark testified there is no way
under the sun we—that is State election administrators—can make
the kind of changes that are contemplated in H.R. 811 by next
year’s elections.

George Gilbert stated we are concerned that the implementation
date of 2008 would actually collapse the election system. I could go
on and on with this. But the pulp is simply the Lofgren substitute
does not solve the problems in H.R. 811. It is a noble attempt, but
it doesn’t accomplish it. I believe that my substitute does accom-
plish what H.R. 811 wants to accomplish, and it does so in a work-
able fashion. With that, I yield back the balance of my time.

[The information follows:]
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The Voice of America’s Counties

May 8, 2007

The Honorable Vernon Ehiers, Ranking Member
Committee on House Administration

U.S. House of Representatives

1319 Longworth House Office Building
Washington, D.C. 20515

Dear Representative Ehlers:

1 am writing to offer the support of the National Association of Counties for the “Voting Enhancement and Security
Act of 2007”.

Responsibility for the conduct and accompanied cost of elections is historically that of state and county
governments throughout America. Accordingly, ensuring the accuracy and integrity of that process is the
responsibility of county election officials. However, the National Association of Counties recognizes our
partnership role with the federal government and has consistently maintained that we would support federat
legislation to ensure the accuracy and integrity of voting equipment and procedures and the transparency of audits
and recounts as long as that legislation sets realistic standards and aflows sufficient time, flexibility and funding for
implementation.

Accordingly, we support your substitute amendment to H.R., 811, which would direct the National institute of
Standards and Technology to set standards for voting equipment and provide states with time and flexibility to
implement those standards, and which would permit states the flexibility to adopt audit and election security and
contingency pfans that are designed for and suited to the needs of their own local jurisdictions.

We applaud your leadership on this critical issue. if you have any questions, please contact Alysoun McLaughtin,
Associate Legistative Director, at 202-942-4254 or amclaughlin@naco.org.

Larry E. Naake
Executive Director

25 Massachusetts Avenue, NW/ Suite 500 / Washington, DC 20001 / 202-393-6228 / Fax 202-393-2630 / www.naco.org
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STATE OF MISSISSIPPI
401 MISSISSIPPY STREET SECRETARY OF STATE TELEPHONE (601} 359-1350
POST OFFICE BOX 136 ERIC CLARK FACSIMILE (601} 350-1499
TACKSON, MISSISSIPPT 39205-0136
April 11, 2007

The Honorable Juanita Millender-MeDonald, Chair

"The Honorable Vernon Ehlers, Ranking Member

House of Reprasentatives Commuittee on House Administration
Washington, D.C.

Via Fax Nos, 202-225-7664 and 202-225-9957
Dear Representative Millender-McDonald and Representative Ehlers:

On March 13, T was honored to testify before your Committee on proposed
changes in the Help America Vote Act of 2002, At that time, I expressed serious
concerns about proposed changes that we secretaries of state had heard were likely to be
considered by Congress.

Since then, T have tried to Jeam all I could about this proposal. The more I have
leamed, the more concemed I have become. The bill ~ even the draft committee
amendment -~ ig terrible. Last week, | attended a meeting in Washington of elections
officials from around the nation, who spent the day going through H.R. 811, The
mecting was called by Doug Lewis, head of the non-partisan Election Center in Houston,
Texas,

The more we exanined this bill, the more problems and dangers we discovered in
it. Near the end of the day, T asked the 26 elections officiels there to rank the bill on 2
scale of one to ten — with one being “terrible” and ten being “great.” The vote was
unanimous that the bill rates a one or zero. Secretary of State Riley Darnell of Tennessee
summed up the sentiment: *If any major changes oceur through these bills for 2008, we
are talking sbout a disaster. No matter what else happens, 2008 is going to be a disaster.”
I completely agree.

Since that Washington meeting, my staff and [ have spent meny howrs examining
the proposed Commitice amendment to H.R, 811 in detail. That analysis is attached. It
would be devastating in its effect - in Mississippi and nationally.
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The Honorable Juanita Millender-MeDonald, Chaix
The Honorable Vernon Ehlers, Ranking Member
April 11, 2007

Page 2

The Help America Votc Act of 2002 1s a great law. It is successfully addressing
the problems we saw in the Presidential election of 2000. The 2006 elections went
remarkably smoothly with new machines nationwide and a myriad of new procedures.
Please let our new system work and have time to shake out any kdnks. Don’t tear down
all the progress we have made!

I have two heart~felt requests regarding any proposed changes in HAVA. First,
slow the process down. Do not act precipitously. Second, invite the nation’s election
community to help you write the bill. If you tell us where you want to go, we will help
you figre out how to get there! I am most grateful for your consideration.

Sincerely,

<% Ot

ERIC CLARK
Secretary of State of Mississippi

Attachonent

¢ Members of the House of Representatives Committee on Administration
Speaker Nancy Pelosi
Majority Leader Steny . Hoyer
Minority Leader John A, Boehner
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Secretary of State Eric Clark of Mississippi
Comments on H.R. 811 (Proposed Amendment 4/3/07)
The “Voter Confidence and Increased Accessibility Act of 2007

This memorandum will outline the problems which we have been able to identify
with proposed Amendment to H.R. 811, the “Voter Confidence and Inerensed
Accessibility Act of 2007,” which was authored by Representative Rush Holt of New
Jersey (hereaflter “the Holt Bill™).

As a prefatory conunent, we would note that this bill is not designed to increase
voter confidence in the elections, but is very specifically designed to destroy voter
confidencc in the existing elections systems and the clection officials who operate those
systems. An attitude of distrust permzates the bill. Systems — including DRE and
optical-scan systems — are automatically ruled as suspect, in favor of a hand-count, paper
ballot system. Thus, the bill establishes an absolute preference for a totally subjective
system over an objective system of counting votes. Election officials are excluded from
overseeing mandated federal recounts and andits of election totals, even to the point of
being specifically prohibited from certifying results until an andit is conducted of each
and every federal election, no matter the margin of victory or the duration of those audits
(with the only exception being a deadline for certifying a presidential election). Why?
The clear implication is that those state election officials cannot be trusted to do their jobs
with integrity and faimess (as opposed to a single designated state official — the State
Auditor — who has nothing to do with elections). This bill goes out of its way to tear
down the authority of cxisting election officials and the existing elections structures of
the states — including, incredibly, those systems which were put in place pursnant to
federal mandates in the “Help America Vote Act of 20021

Furthermore, as will be pointed out in more detail, the Holt Bill actually sets up a
divect path for cleetion frand and manipulation of the process. And rather fhan increasing
accessibility to the polls, the bill is specifically desigued to limit voter accessibility
among the disabled community and to ensure that the minority community’s franchise
remains subject to the same sources of manipulation that triggered the disaster of Florida
in 2000.

Finally, the Holt Bill completely ignores this nation’s election history. First, for
years hand-count paper ballots were sasily manipulated by unscrupulous individuals to
produce the election results that they desired or were paid to produce. These frandulent
activities spurrcd on the teclmological development of the first “voting machines,” such
as lever machines and punch card systems. While better than hand counted paper ballots,
in the 2000 federal election cycle these systems were shown to be antiquated, with
disastrous results. The terrible upheaval of Florida in 2000 — with poorly designed punch
card ballots, inadequate marking techniques, and the painstakingly slow, subjective
process of a massive hand-recount — led to many prominent national studies of election
systerns. The determination was that we could do better, using modern technology
developed for other sectors of business and govermment. Waiting until these studies were
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completed, Congress responded in a very thorough, deliberative manner — the passage of
HAVA in 2002,

Unfortunately, there arc those within our society who do not trust these modern,
technological developments. They appear to believe that the Earth is flat — and are
incapable, through scientific proof or reason - to believe otherwise, Ttis their fingers that
are most easily scen in the Holt Bill, Indeed, most of the measures of the bill have been
specific items on their agenda since passage of IAVA — hefore a single vote was cast on
a single DRE. Their goal is simple and clearly statcd on their websites and propaganda
material - we mmust go back to hand-count paper ballots. Indeed, as will be seen, this is
the central feature of the Holt Bill ~ no election can be certified until a hand-recount or
audit 1s performed at enormous cost to the states and the country. Ergo, why not just
retumn to that system in the first place and make everyone’s life easier? Of course, this
completely ignores the election of 2000 and the progress made in HAVA, especially
with regard to the two central goals of HAVA — second chance veting and disabled
accessibility to the voting booth, both impossible with an eld style paper ballot
system.

In summary, rather than fixing existing problems in elections — real or perceived,
the Holt Bill guarantees an unprecedented disaster in the 2008 Presidential election and

beyond.

In support of the foregoing, the following is a point by point analysis of the
proposed committee amendment to the Holt Bill:

o Py, 2, Lines 12-15 — This clause of the bill states that a ballot will only be lepal in
a federal election if “the voter is permitted to verify the ballot in a paper form in
accordance with this subparagraph.” (Emph. added). This seems to require that
every voter must be given the right to verify his or her vote by a paper record and
in an independent manner. This appears to contradict a later provision of the bill
(Pg. 7, Line 20~Pg. §, Line &; Pg. 11, Lines 6-12) which would permit an audio
verification of the voter’s preferences in cases where the voter is blind or
illiterate. It also seems to contradict a provision that would continue to permit
voter assistance, as required by the Voting Rights Act. It should be noted that
approximately 90 percent of the blind community does not usg Braille. Therefore,
a question arises that if audio verification is being outlawed by the Holt Bill, how
would such a person ever be able to verify his or her ballot choices?

o Pg. 2, Line 22-Pg. 3, Line 2 — This provigion of the bill mandates in broad terms
that there be no way that a person’s vote on the voter-verified paper trial could be
tracked. Achieving this goal shonld rest upon procedural guidelines and not on
technological solations. Furthermore, this provision certainly would require the
systematic use of more than one voting device in each procinet. Note — this is an
existing “best practice™ in Mississippi but not a requirement.
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s Pg 3, Lines 6-10 — Establishes that the voter-verified paper trail is the official
ballot in every federal election. Note —in Mississippi, the paper ballot is the
official record for purpases of an election contest.

e Pp. 4, Lines 4-10 — The voter-verified paper trail must “be suitable for a manual
audit equivalent to that of a paper ballot voting system, and shall be counted by
hand i any recount or audit conducted with respect to any clection for Federal
office.” This is the first of several reiterations that any recount or audit of ballots
must be by manual hand count. Again, this procedure is the equivalent of the
2000 Florida method which received universal condemnation and directly led to
HAVA (how quickly we forget history!). It is a process that is totally subjective,
relying upon an individual election/andit official to determine whether there is a
vote and what that vote is. When one examines the 2000 Florida situation, one
can easily see the folly of this method being the only legal onc ~ to date, after
seven vears and numerous studies by scholars and news organizations, no one has
been able to determine the exact vote count in Florida. The reason - the
subjectivity of the process employed, even in the tace of some effort at
establishing objective standards. When assessing this requirement, one must take
into account the size of the paper being used (vety small) and the average age of
the poll workers in this country. In addition to the problem with the method, a
hand count process guarantees 4 huge increase in the cost and time 10 perfonn any
recount or audit of the ballots.

e Pg 4, Lincs 11-12 — Another direct pronouncement that the “individual
permanent paper ballots [the voter-verified paper trail] shall be the true and
correct record of the votes cast.” Again, it is 4 process that is totally subjective,
relying upon an individual election/audit official to determine whether there is a
vote and what that vote 1s,

@ Pg. 5, Lincs 17-22 — Pre-empts any stale laws that permit the electronic tally of
votes to he the official certified vote tally. This provision states that the electronic
tally “shall not be used as the exclusive basis” if there is an inconsistency for any
reason between the electronic vote tally and the hand count tally mandated by the
bill to be performed.

o Pp 8 Line 19- Pg. 9, Line7 — This provision of the Holt Bill is one of the most
nonsensical of the entire act. Tt requires the National Institute of Stendards and
Technology (*NIST™) to conduct a comprehensive study of the existing voting
systemns to assess their accessibility for disabled voters, illiterate voters and those
voters whose primary langnage is not English, and to report those results in July
of 2009. Please understand that the remaining portions of the bill have already
rendered those existing voting systemns unusable in their present forms. Thus, if'a
study proved that the existing systems where more accessible to these voters than
the hand-count paper ballot systems of a 100 + years apo, then Congress would
have to go back and undo everything in the Folt Bill. And this is 2 very real
possibility. We in Mississippi have heard wonderful comments from the disabled

(PR}
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community. Inspiring examples have been provided that for the first time in their
lives, blind voters have been able to cast ballots independently and without
assistance, using the DRE machines. And we have heard great testimonials from
the Choctaw copmumunity that for the first time they have had ballots delivered to
them ~ in both print screen format and andio format —in their native language. A
study as proposed here is a great idea ~ it’s just that the study should take place
before new federal legislation is passed by Congress. This provision could be a
great provision — perhaps the best provision of the entive Holt Bill, NIST does
need 1o test and study all of the existing systems put into place as a result of
HAVA, not just on accessibility grounds but on accuracy grounds as well. And
NIST should be given adequate financial resources (the §1 million authorized in
the bill is a paltry sum and shows the lack of interest in really accomplishing
anything by this provision) and timne to accomplish this worthy goal. Congress
should fund this provision by a substantial amount and wait to see what the results
are before overturing our nation’s new election system.

Pg. 11, Line 13 — Pg. 14, Line 25 — This provision requiring the fuil and open
public dizclosure of all “source codes,” “object codes,” “voting system
software and firmware” is perhaps the most dangerous and illogical portion
of the Holt Bill. It mandates for a system to be used in a federal election, “the
appropriate election official” must file in an electronic manner with the U.S.
Election Assistance Commission (“EAC™) all of this material. Incredibly, the
EAC in turn must make those ballot programming files “available for inspection

promptly upon request to any person.”

o First, this provision forees the state election official to violate the
confidentiality terms of the contract with its preferred vendor entered into
pursuant to HAVA. An example is that in Mississippi, the state, via the
Secretary of State and the Department of Information Technology
Services, entered into a contract for the purchase of voting machines with
Diebold and a separate contract with Saber for an elections management
systein which created our statewide voter registration list. Both of these
contracts contain specific directives that all information concerning
software is proprietary and can not be disclosed. This provision of the
Holt Bill would mandate that Mississippi disclose this information to the
EAC.

o Second, this provision mandates the disclosure of all software codes,
meluding those of commercial off-the-shelf software (“COTS™) which are
presently exempt from the source code review. An exarmple of this would
be Microsoft Windows 2000 Server.

o As noted, all elections software must be disclosed. Thevefore, even U.S.
Department of Defense (“DOD™) code used in rclation to the existing
Federal Voting Assistance Program (“I'VAP™) is mandated to be
disclosed, directly undermining the security of the DOD computer
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gystems. In other words, the appropriate state election official 1s required
to disclose the DOD FVAP source code regardless of the type of election
system used in the state.

o Third, and most incredible, this provision —which i3 ostensibly designed
to promote “security” — will provide to anvone who requests it the most
secure information. concerning the voting systems, thus ensuring that
anyone with half a brain will be able to hack into the system and
manipulate elections at will. It shewld be noted that there is a section of
the bill — found at Pp. 13, Lines 5-10 — requiring the “manufacturer and
the election officials™ to certity the security of their voting systems,
including “all software, hardware, vote storage media and ballots.™ No
election official or manufacturer will be able to do this. Why? Because
the central software information which they must certify can be disclosed
by the EAC to any persor, be it political opportunist or intcrnational
terrorist! Mark it down -- this section guaramntees fraud in our
elections. It should be noted that this requirement is applicable to all
voting systems — not just DREs. Thus, all software and codes used to
connt the votes in optical scan systems must be disclosed to the EAC and
then disclosed to anyone and everyone who requests them.

o Finally, this provision requires the manufacturer to disclose to the
“appropriate election official” “the identification of cach individyal whe
participated in the writing of the software.” This could involve the
disclosure of lundreds, if not thousands, of individuals. In tum, the
“appropriate election official” apparently must disclose this iuformation to
the EAC. This places an enormous administrative burden on the states
and the EAC to collect this information. Undermining any security aspect
of this provision is the fact that this section of the Holt Bill requires the
disclosure of the most secure information — software source code — to any
individual. Why bother collecting information on the developers if
anyone can obtain the source codes anyway?

Pg. 11, Lines 13-18 — This requirement mandates that a software certification
process be established in each of the states. This is an additional unfunded federal
mandate which places an extreme burden on the statss which currently recogmize
and utilize the federal certification process. It unnecessarily duplicates an
extensive provel, cxisting system.

Pg. 16, Lines 5-22 ~ In this provision, each statc must ensure that “no voter will
be unable to cast a ballot 2t a polling place due to a shortage or failure of voting
equipment, ballots, or necessary supplies.” This could be interpreted to require a
state to provide paper emergency/provisional ballets equal to the number of
remstered voters. The Holt Bill completely supersedes existing state laws (in our
case, Miss, Code Ann. § 23-15-331.12) by mandating the use of
emergency/provisional ballots m any cases where there is 2 “delay” in getting to
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vote. There is no definition as to what is meant by “delay” - having to stand in
line for 10 minutes? 5 minutes? Not being ablc to immediately walk up and vote?
This places a huge financial and logistical burden on the states where the existing
systems operated very well in 2006.

Pg. 24, Lines 4 ~ 20 ~ This is the avthorization of $1 billion in funding to meet the
voting system mandates of the Holt Bill. While certainly better than the initial
$300 million, it is impossible to rely on this provision. States were repeatedly
told that it would be nearly iinpossible to appropriate the $300 million this year ~
where would Congress find §1 billion? This provision must also be viewed in the
light of Congress’ failure to provide 3" year HAVA funding of $800 million.

Pg. 29, Line 6 — Pg. 32, Line 2 — Provides for a waiver wntil 2010 for the states
that were using reel-to-reel themmal paper voter-verified paper trails from meeting
the new machinc related requirements (prior sections) of the Holt Bill. This gives
rise to a very real technological question — cap any alternative to reel-to-reel voter
verified paper trails be developed, tested, certified, and implemented within two
years? Industry experts have advised the states that this is an impossible time
frame for a major hardwarc change.

Pg. 32, Linc 3- Pg. 33, Line 14 — Creates 2 42 U.8.C, §1983 private right of action
against any state to enforce the provisions of the Holt Bill. This authorizes the
possibility of endless federal litigation — with the potential recovery of attorney
fees — between a state (including any clection officials on any level) and any
individual who feels aggrieved by an clection process or procedure (or who has a
private agenda he or she wishes to promote at public expensc).

Pg. 34, Line 10— Pg. 36, Line 22 — This is perhaps the most audacious part of the
Holt Bill. This federal act would create a ncw state bureaucracy — an “Blection
Andit Bomd” — which is required to conduet hand-counts of select precinet voting
results, This seven (7) to thirteen (13) person Board is appointed by the “chief
auditor” of the state (the state official who 18 responsible for conducting aunual
audits of the operations of state government, as certified by the state Attomey
General based on state law) 60 days before each federal election (note that there is
no requirement that the Board is appointed once even for one election cycle; thus,
g different group may be appointed for a primary and & gencral federal election).
Thus, this provision creates vast new power in the hands of the State Auditor over
the election process — an individual who has no expertisc in the area of elections
or election: systems, This single person — with so much unchecked power — can
easily manipulate this power to suit his or her own goals or those of his or her
party. There is absohitely no oversight of the State Auditor given to any cther
entity in this process. This provision usurps all existing state laws and makes the
State Auditor the de faeto chief election official of the state. The Board, too, need
not have any election experience — only “professional experience in carrying out
audits on an jmpartial basis.” Thus, the Holt Bill would permit a magssive hand-
count andit — with all the attendant subjective determinations which must be made
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as to what is a vote — to be carried out by peopte who have no knowledge or
expericuce in this area! This has the potential of being 100 times worse than the
situation in Flonda in 2000, where the election judges at least had some
experience in their field! Three basic potnts: (1) Auditors know how to deal with
financial records, not elections. (2) The National State Auditors Association has
writlen a Jatter condemning this proposal. (3) This provision viclates a
fundamental rule of management: the person with the responsibility to do a job
(in this case, the chief elections official} must have the authority to do the job.

o Pg 36, Line 23 — Pg. 38, Line 23 — Establishes the percentage number of
precinets to be gudited based upon how close the percentage of victory is for the
winning candidate. It should be noted that every election — no matter the margin
of victory ~ will be required to undergo a hand-recount in at least three percent of
the precincts.

o DPg 39, Line 1 ~Pg.42, Line 7~ This section sets forth the procedures to be used
by the Board to conduet the mandatory hand-count audits. There is a very
alarming caveat asserted in this section (Pg. 41, Lines 12-21) ~ if the Board finds
that “aryy of the hand counts” “do not match the final unofficial tally of the results
of an election, the Board shall administer hand counts under this section of such
additional precinets (or equivalent jurisdictions) as the Board considers
appropriste to resolve any concemns resulting from the audit.” This is amazing
provision authorizes the Board — under the control of one single partisan
individual, the State Auditor — to expand its audit into any other precincts it sees
fit to audit to resolve any concern it may have,

A hypethetical: Scnate Candidate Jefferson wins an election over Senate
Candidate Adams by 40 percent (Jefferson ~ 70 percent, Adams — 30 percent).
The Statc Auditor appoints a Board that just happens to consist of fiiends of
Adams., They conduct an audit of the three percent of precincts mandated by
the Holt Bill. In one (1) precinct, one (1) of the auditors discovers that one (1)
vote was not properly counted. The Board ~ using this one (1) finding and
this section of the Holt Bill — resolve to conduct a complete statewide hand-
recount. The results could be catastrophic — what if the Board's statewide
hand-recount goes beyond January 1%, when the new Congress convenes?
Mississippi hias no certified winner of the general election because it cannot
cextify the winner until the Board completss its work (see next). A vacancy
oceurs in the office of Senator, and the Governor is allowed to appoint a
Senator until a special election can be held. This despite the fact that Sepate
Candidate Jefferson clearly won the election by capturing 70 percent of the
vate! Add one (1) additional hypothetical ~ what if the lonely auditor who
discovered the one (1) vote “error” simply made a mistake - or fraudulently
reported this alleged “error” wheres none cxisted?

e Pg 44, Line 10 - Pg. 45, Line 10 ~ No slaction can be certified by the state until
the Board completes its work and reports its resuits. With the exception of
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Presidential elections (which must be reported by the deadline set by 3 U.S.C.A. §
6), there are no deadlines imposed upon the Board to complete its work, thng
completely undercutiing all state Jaw certification deadlines. Indeed, the Board is
only required to report its results after completion of its audit work “as soon as
practicable.” (Pg. 43, Lines 12— 13). Again, this can prevent duly elected federal
officials from taking office before Congress convenes, as well as prevent absentee
balloting taking place with regard to military and overseas voters in compliance
with the UOCAVA deadlines.

s Pg. 45, Linc 11 - Pg. 46, Line 26 — The states will receive reimbursement for their
costs involved in these mandated hand-count audits. This will cost the federal
government billions of dollars every two years.

As can be seen from thesc comments, the Holt Bill undermines our democracy and
drives the states backward to the 19™ Century in elections systems and procedurcs. It
directly undermines the valuable gains which have becn made to ensure that all our
citizens ~ regardless of status or station or disability ~ be given access to the ballot box in
a meaningful way.

Instead, Congress should consider anthorizing the EAC and NIST to conduct a
thorough stdy of the systems the states put in place following HAVA. Once that study
is completed, Congress then can contemplate — in a teasonable and judicious marmer — an
appropriate response, with the substantial input of election officials from every level of
state govermment. And, hopafilly, the nation will be in 2 better position to invest the
necessary resources — both in development and implementation costs — to make the future
dream of democracy a reality for all of our citizens,
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The CHAIRMAN. I thank the gentleman. The question is on agree-
ing to the Ehlers substitute amendment to the Lofgren substitute.
All of those in favor signify by saying “aye.” All those opposed, “no.”
No. The noes have it.

Mr. EHLERS. I ask for a roll call.

The CHAIRMAN. The Clerk will call the roll.

The CLERK. Ms. Lofgren.

Ms. LOFGREN. No.

The CLERK. Mr. Capuano.

Mr. CAPUANO. No.

The CLERK. Mr. Gonzalez.

Mr. GONZALEZ. No.

The CLERK. Mrs. Davis of California.

Mrs. DAvis of California. No.

The CLERK. Mr. Davis of Alabama.

Mr. DAvVIS of Alabama. No.

The CLERK. Mr. Ehlers.

Mr. EHLERS. Aye.

The CLERK. Mr. Lungren.

Mr. LUNGREN. Aye.

The CLERK. Mr. McCarthy.

Mr. McCARTHY. Aye.

The CLERK. Mr. Chairman.

The CHAIRMAN. No. The amendment is not agreed to. The noes
are 5, the ayes are 3. The amendment is not agreed to.

Mr. EHLERS. Not to be—Mr. Chairman. I have a number of
amendments, individual amendments to the substitute, to offer.

The CHAIRMAN. Well, right now I need to recognize the gen-
tleman from Texas.

Mr. GoNzZALEZ. Thank you very much Mr. Chairman. I do have
an amendment to the substitute by Ms. Lofgren. And I ask for
unanimous consent to consider it as read.

The CHAIRMAN. Without objection. Do they have a copy of the
amendment? The gentleman from Texas is recognized for five min-
utes.

[The information follows:]
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AMENDMENT TO SUBSTITUTE

OFFERED BY MR. GONZALEZ

Gonzalez technical corrections

In section 301(a)(11)(B)(ii) of the Help America

Vote Act of 2002, as proposed to be added by seetion

2(e)(1) of the matter proposed to be inserted by the sub-

stitute, strike “the Commission” and insert “an acered-

ited laboratory under seetion 2317,

In seetion 301{a)(11)(B} of the Help America Vote

Act of 2002, as proposed to be added by section 2(¢)(1)

of the matter propoesed to be mserted by the substitute,

amend clause (iv) to read as follows:

—_—

N0~ Oy B W N

£AV10Y050707\050707.512.xmi
May 7, 2007

(37286611)

“(iv) At the request of the Commis-

sion—

“(I) the appropriate clection offi-
cial shall submit information to the
Jommission  regarding  the  State’s
compliance with this subparagraply
and

“(I1) the manufacturer shall sub-

mit information to the Commission re-
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2 ance with this subparagraph.”.
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Mr. GONZALEZ. I did inquire of staff because I wanted to make
sure that you had the amendments. My understanding is that they
were distributed prior to the calling of order of the committee, but
surely they are not available, let’s go ahead, these are technical
conforming:

The CHAIRMAN. Technical perfecting amendment.

Mr. GoONZALEZ. Yes. If I could be recognized for a few minutes,
maybe my explanation will be adequate or sufficient. I don’t think
that members on the minority side are going to find anything objec-
tionable.

This amendment makes technical and conforming changes to en-
sure this bill is consistent and accurate. The first change ensures
that we are consistent in making the independent testing agencies
the escrow entities for voting software and not the Commission.

The Commission is listed on page 17 of the bill where it should
read “laboratory accredited under section 231.” The second change
being made here is to include manufacturers in reporting security
standards if requested by the Commission. On page 18, line 5, it
should read “manufacturer or appropriate election official.”

And as I said, these are just basically conforming and changes
one amendment, two minor changes. There were inconsistencies,
we were making reference to commissions and so on. I yield back,
Mr. Chairman.

The CHAIRMAN. I thank the gentleman. Yes. Ranking Member,
Mr. Ehlers.

Mr. EHLERS. The gentleman from Texas indicated that the mi-
nority could not find anything wrong with this. He sorely under-
estimates us, but in the hope of speeding things along, I am pre-
pared to accept the amendment.

Mr. GONZALEZ. Thank you very much.

The CHAIRMAN. The amendment then is accepted. The chairman
now would like to recognize Mr. Capuano for offering an amend-
ment to the Lofgren substitute.

First, we still need a vote on the Gonzalez amendment.

All those in favor, signify by saying “aye.”

Aye.

Opposed, “no.”

In the opinion of the Chair, the “ayes” have it.

So ordered, the amendment is agreed to. Mr. Capuano.

Mr. CapUANO. Mr. Chairman, I have an amendment at the desk.

The CHAIRMAN. Mr. Capuano offered an amendment. Without ob-
jection the amendment is considered as read. The gentleman from
Massachusetts is recognized for five minutes.

[The information follows:]
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AMENDMENT TO SUBSTITUTE

OFFERED BY MR. CAPUANO

In section 301(a)(12)(A)(i) of the Help America
Vote Act of 2002, as proposed to be added by section
2(c)(1) of the matter proposed to be inserted by the sub-
stitute, strike “paragraph (13)” and insert “paragraph
(13) and the paper ballots provided to voters under para-

graph (14)”.

At the end of section 301(a) of the Help America
Vote Act of 2002, as proposed to be amended by section
2(c)(1) of the matter proposed to be inserted by the sub-

stitute, add the following new paragraph:

1 “(14) MANDATORY AVAILABILITY OF PAPER
2 BALLOTS AT POLLING PLACE.—

3 “(A) REQUIRING RALLOTS TO BE OF-
4 FERED AND PROVIDED.—The appropriate elee-
5 tion official at each polling place in an election
6 for Federal office shall offer each individual
7 who is eligible to cast a vote in the election at
8 the polling place the opportunity to cast the
9 vote using a pre-printed paper ballot which the
10 individual may mark by hand and which is not

£AV10\05070\050707.516.xmi {371830111)

May 7, 2007
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1 produced by a direct recording electronie voting
2 machine. If the individual accepts the offer to
3 cast the vote using such a ballot, the official
4 shall provide the individual with the ballot and
5 the supplies necessary to mark the ballot, and
6 shall ensure (to the greatest extent practicable)
7 that the waiting period for the individual to
8 cast a vote is not greater than the waiting pe-
9 riod for an individual who does not agree to
10 cast the vote using such a paper ballot under
11 this paragraph.
12 “(B) TREATMENT OF BALLOT.—Any paper
13 ballot which is east by an individual under this
14 paragraph shall be counted and otherwise treat-
15 ed as a regular ballot for all purposes (inchud-
16 ing, to the greatest extent practicable, the dead-
17 line for counting the ballot) and not as a provi-
18 sional ballot, unless the individual casting the
19 ballot would have otherwise been required to
20 cast a provisional ballot if the individual had
21 not accepted the offer to cast the vote using a
22 paper ballot under this paragraph.
23 “(C) PosTiNG OF NOTICE—The appro-
24 priate election official shall ensure that at each
25 polling place a notice is displayed prominently
FAV10\050707\050707.516.xmi {371830111)

May 7, 2007
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1 which deseribes the obligation of the official to
2 offer individuals the opportumty to cast votes
3 using a pre-printed paper ballot under this
4 paragraph.
5 “(D) TRAINING OF ELECTION OFFI-
6 cIALS.—The chief State election official shall
7 ensure that election officials at polling places in
8 the State are aware of the requirements of this
9 paragraph, including the requirement to display
10 a notice under subparagraph (C), and are
11 aware that it is a violation of the requirements
12 of this title for an election official to fail to
13 offer an individual the opportunity to cast a
14 vote using a pre-printed paper ballot under this
15 paragraph.
16 “(E) EXCEPTIONS.—This paragraph does
17 not apply with respect to—
18 “{1) a polling place at which each vot-
19 ing system used in the administration of
20 an election for Federal office uses only pre-
21 printed paper ballots which are marked by
22 hand and which are not produced by a di-
23 rect recording electronic voting machine
24 (other than a system used to meet the dis-

£AV10\050707\050707 516.xmi
May 7, 2007

(371830111}
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1 ability access requirements of paragraph
2 (3)); or
3 “(ii) a polling place in operation prior
4 to the date of the election, but only with
5 respect to days prior to the date of the
6 election.
7 “{F) EFFECTIVE DATE.—This paragraph
8 shall apply with respect to the regularly sched-
9 uled general election for Federal office in No-
10 vember 2010 and each succeeding election for
11 Federal office.”.
FAVI0\0507071050707.516.xmi (871830111)

May 7, 2007
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Mr. CApUANO. Mr. Chairman, this amendment simply allows vot-
ers to have a choice as opposed to having election officials have full
control over the method of voting that a voter might wish to do.

It allows people who walk into the polling place to take whatever
is offered, or to ask for a ballot that is capable of being
handmarked. To me, this is an amendment that is already full of
compromises for me. It does take into account some of the earlier
voting provisions. It exempts them. It doesn’t take effect until
2010. It does not deal with voting centers because personally, I
wasn’t familiar with voting centers, but I have no problem at all
working to make sure that voting centers in the future be excluded
from this.

For all intents and purposes, it renders the emergency provi-
sions, the emergency provisions moot. And it does that by allowing
every voter to make a decision and therefore requiring every poll-
ing place to have enough ballots to handle that. Provisions are not
yet stricken by this. I have no problem with having discussions to
not trying to be redundant. I don’t think redundancy helps at all.
And this amendment I think is very simple, very straightforward,
and I would urge people to support it.

I yield back.

The CHAIRMAN. Any discussion? Ranking Member, Mr. Ehlers.

Mr. EHLERS. Mr. Chairman, I have reviewed the amendment
again. I think it is an attempt to provide a clarification, and per-
sonally I have no objection, if you wish, to call for yeas and nays.

The CHAIRMAN. Mrs. Davis of California.

Mrs. Davis of California. Thank you, Mr. Chairman. Initially, I
was very supportive of this because I think that at some of the
hearings that we heard from people, it became clear that there is
a choice for voters. And we wanted to be able to provide that,
whether you know we used the word paper or plastic, but essen-
tially, to be able to allow people who are concerned, have problems,
whatever that may be to vote with paper. I was then concerned
that we might disallow people who are voting early to do this be-
cause election centers would not be prepared to handle that, but I
think that has been clarified in the amendment.

I think that it really does allow some choice. And I think over
time, some of us will settle out because people will either choose
to use the paper or they will have the confidence in whatever ma-
chines it is that they are using and they will be able to do what
we are really doing here—focusing on the voter and encouraging an
election system that has the confidence of people that are getting
to the polls, so I appreciate that, Mr. Chairman, and I support it.

The CHAIRMAN. I thank the lady. Any other discussion? All those
in Igavor of the Capuano amendment signify by saying “aye.”

ye.

Any opposed? So ordered, the amendment is agreed to.

We will move on to any other amendments?

Mr. EHLERS. Yes. Mr. Chairman, I have a whole series of amend-
ments here. The first one is labeled Ehlers Number 1, requiring
paper as the official ballot. What this amendment does is allow
States to decide what the official ballot of record should be.

I think one of the flaws in the original bill, H.R. 811, as we have
heard testimony from various governmental units, is that it insists
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that the only ballot of record is the paper ballot. I think there have
been substantial cases showing that paper, in and of itself, is not
necessarily more reliable than other methods of voting. I think it
should be up to the election officials to have the capability and the
freedom to decide, based on the record of what they see and the
results of the voting, to decide which of the ballot—which of the re-
dundant system they are using is the more reliable in terms of re-
counting the election.

So this certainly clarifies that issue, removes the absolute nature
of the statement. As I said before, the 2000 presidential recount in
Florida proved that paper ballots were not the answer and that
was the genesis of HAVA. The main reason the Nation moved from
paper ballots to mechanical voting machines was because of ramp-
ant fraud associated with paper ballots and the problems with dis-
cerning voter intent. Paper ballots can be—and frequently were—
lost, stolen, or damaged. Entire ballot boxes were lost, stolen or
stuffed with counterfeit ballots. That was the origin of the develop-
ment of the old lever-style voting machines to get away from the
problems of paper. I think we should let the election officials decide
which is the appropriate record to use when recounting in a par-
ticular election based on the state of the ballots, the state of the
equipment and so forth. I urge the adoption of this amendment.

The CHAIRMAN. I thank the gentleman. Without objection, the
amendment is considered as read. Any other discussion on the
amendment? Yes. The gentleman from Alabama.

[The information follows:]
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AMENDMENT TO SUBSTITUTE
OFFERED BY MR. EHLERS

Ehlers amendment #1

In section 301(a)(2) of the Help America Vote Act
of 2002, as proposed to be amended by section 2(a)(1)
of the matter proposed to be inserted by the substitute,
strike subparagraph (A)(iii) and subparagraph (B) and

ingert the following:

1 “(B) MANUAL AUDIT CAPACITY .~

2 “(i) The permanent voter-verified
3 paper ballot produced in accordance with
4 subparagraph (A) shall be preserved—

5 “(I) in the case of votes cast at
6 the polling place on the date of the
7 election, within the polling place in
8 the manner or method in which all
9 other paper ballots are preserved
10 within sach polling place;

11 “(II) in the case of votes cast at
12 the polling place prior to the date of
13 the election or cast by mail, in a man-
14 ner which is consistent with the man-

£AV10\050707\050707.300.xmi (36862213}
May 7, 2007
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i

ner employed by the jurisdiction for
preserving such ballots in general; or
“(III) in the absence of either
such manner or method, in a manner
which is consistent with the manner
employed by the jurisdiction for pre-
serving paper ballots in general.

“(ii) Each paper ballot produced pur-
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suant to subparagraph (A) shall be suit-

—
<

able for a manual audit equivalent to that

f—
—

of a paper ballot voting system.””.

In section 401(c) of the Help America Vote Act of
2002, as proposed to be added by section 3 of the matter
proposed to be inserted by the substitute, strike “the
right to have the voter-verified paper ballot counted” and

insert ‘“‘the right to have the ballot counted”.

In section 321(a)(1) of the Help America Vote Act
of 2002, as proposed to be added by section 4(a) of the
matter proposed to be inserted by the substitute, strike
“the voter-verified paper ballots required to be produced
and preserved pursuant to seetion 301(a)(2)” and insert

“the ballots™.

In section 322 of the Help America Vote Act of

2002, as proposed to be added by section 4(a) of the

£V 10\050707\050707.300.xmi (36862213)

May 7, 2007
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matter proposed to be inserted by the substitute, strike
“yoter-verified paper ballots” each place it appears and

insert “ballots”.

In seetion 323(a)(2) of the Help Ameriea Vote Act
of 2002, as proposed to be added by section 4(a) of the
matter proposed to be inserted by the substitute, strike
“the voter-verified paper ballots required to be produced
and preserved under section 301(a)(2)(A)” and insert

“the ballots”.

In section 323(a)(3) of the Help America Vote Act
of 2002, as proposed to be added by section 4(a) of the
matter proposed to be inserted by the substitute, strike
“the applicable voter-verified ballots required to be pro-
duced and preserved under section 301(a)(2)(A)” and in-

sert “the ballots”.

In section 327(b) of the Help America Vote Act of
2002, as proposed to be added by section 4(a) of the
matter proposed to be inserted by the substitute, strike
“(including the requirement” and all that follows through

“this subtitle)”.

£AV10\050707\050707.300.xmi (36862213)
May 7, 2007
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Mr. DAvis of Alabama. Thank you Mr. Chairman. Mr. Ehlers, I
would pose this question to you and then yield you your time to
answer it. I assume when you crafted your amendment, you may
have possibly expected that the Capuano amendment would not be
successful. It has now been successful. It just passed by voice vote.

Can you reconcile your amendment with the Capuano amend-
ment? It seems like from my standpoint, if the Capuano amend-
ment gives the voter a choice that that is substantially undercut
if the States could then come back and say we are going to ignore
all paper ballots in adjudicating a recount, but I yield to you to an-
swer that.

Mr. EHLERS. I will be happy to yield. I don’t see a conflict here
at all because it gives the local election officials the choice of which
to use for the record. If for example they have allowed some people
to use VVPAT, paper ballots, and there is no alternative, obviously
they have to depend on those paper ballots for those individuals as
the vote for the record. But the intent of the bill is to make certain
there are two indicators of the intent of the elector so that we can
determine precisely what the elector meant.

Mr. DAvIS of Alabama. Well, reclaiming my time. I am searching
for the actual text of your amendment. If you have an extra copy
of it, I would appreciate being given it versus just the executive
summary of it. But if I am understanding the summary, it suggests
that it would be up to a State to decide. But in the event of a re-
count, the State could choose something other than paper ballots.
If T understand Mr. Capuano’s amendment, the goal is to give a
voter the option of making sure there is a paper trail. The only rel-
evance of giving a voter that option would be that there was, in the
event of a recount or in the event of a dispute, the availability of
something more reliable than machines.

So it may be that we simply disagree about your amendment, but
it would seem to me given Mr. Capuano’s amendment now being
included in the bill that yo